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Purpose

What is a Diversion Program?

EXECUTIVE SUMMARY

This report offers recommendations for 
researchers, policymakers, diversion 
programs, and community organizations 
focused on diverting Black women, girls, 
trans and gender nonconforming people 
from criminal punishment systems. Our 
recommendations are based on an assessment 
of diversion programs through a Black feminist 
lens, which starts from the standpoint of 
the women and trans people who we seek to 
divert from prisons, policing, and criminalizing 
institutions. 

Accordingly, in addition to conducting a 
literature review of current social science and 
community-led research concerning diversion 
programs, we hosted two listening sessions 
with Black women and trans people who had 
participated in diversion programs, and drew 
upon the transcripts of a participatory research 
study conducted by the National Council for 
Incarcerated and Formerly Incarcerated Women 
and Girls in 2021, through which over 100 
participants investigated their experiences with 
the criminal punishment system.

DEFINITION

Diversion programs represent one of the most popular criminal 
punishment system reforms. Generally speaking, diversion enables 
police, prosecutors, or judges (at their sole discretion)  to offer someone the 
opportunity to avoid jail or prison on the condition that they successfully 
complete a series of mandated activities, which may include drug or mental 
health treatment, social services, or community service. These programs 
target people arrested for or charged with specific crimes like drug and 
prostitution-reated offenses, or specific populations of people such as 
unhoused people or people with unmet mental health needs.
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The Goals of Diversion
Generally, the expressed goals of  
state-run diversion programs are to:

1.	 Reduce the number of people in jail  
or prison

2.	 Lower incarceration costs, and 

3.	 Provide a “rehabilitative” alternative to 
arrest, prosecution, and incarceration for 
individuals accused of certain crimes. 

Within the 6Ds Until She’s Free framework 
(bit.ly/6DsVideo) developed by Interrupting 
Criminalization in collaboration with  
organizations led by and/or serving criminalized 

women, girls, and trans people, including the 
National Black Women’s Justice Institute, 

diversion should mean dramatically 
reducing, and ideally eliminating, all 
contact with the criminal punishment 
system by directly preventing, 
addressing and transforming the 
conditions that bring women, girls, 
and trans people into contact with 
the criminal punishment system in the 
first place.

Types of Diversion Programs
Typically, diversion programs are categorized by the type of behavior or person they target (i.e. drug 
use, involvement in the sex trades, mental health, theft, homelessness, veteran status, domestic 
violence, etc.), and the point of intervention: pre-arrest, pre-booking, and post booking.

PRE-ARREST: 

Police may stop someone 
but not formally arrest them, 
allowing them to avoid an 
arrest record.

PRE-BOOKING: 

The person is detained but 
not booked into the system 
or formally charged with an 
offense.

POST-BOOKING: 

The person is arrested, 
booked, and charged.
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	| Increased surveillance: including regular 
mandated drug testing, reporting to court or 
probation personnel, curfews, stay away/no 
contact orders, or electronic monitoring. 

	| Increased criminalization and control: 
State-run diversion programs often impose 
multiple requirements, including compulsory 
participation in counseling, classes, and 
medical interventions, and mandated 
sobriety, housing, and employment, enforced 
with threats of incarceration. Program 
requirements often impose financial burdens, 
interfere with employment opportunities and 
caregiving responsibilities, and can create 

conditions under which participants are at 
greater risk of violence or criminalization.

	| Non-confidential interventions: the normal 
expectation of confidentiality between 
service providers and clients is often waived 
in the context of mandated counseling or 
treatment such that information shared by 
program participants is relayed back to police, 
prosecutors, and court personnel.

	| Persistent records: Even if charges are 
dropped, arrest records can still affect future 
job or education opportunities.

STATE-RUN DIVERSION PROGRAMS 

State-run diversion programs generally require some contact with 
the criminal punishment system, either through police or the courts. Many 
state-run programs require participants to plead guilty to an offense as 
a condition of accessing a diversion program, allowing them to withdraw 
their plea and the prosecution to drop the charges upon successful 
completion of the program.

COMMUNITY-BASED PROGRAMS 

Our review of the social science literature and 
listening sessions indicate that diversion is more 
effectively achieved through community-based 
programs that focus on meeting individual 
needs while transforming collective conditions, 
offering flexible, voluntary support without 
further enmeshing participants in policing and 
criminalization.

The vast majority of academic studies on 
diversion measure program success based 
on re-arrest rates (recidivism). However, this 

narrow focus on recidivism centers the goals 
of the criminal punishment system to have 
fewer people in jails/prison and save the 
system money, and misses the more important 
potential impact of diversion: improving the 
conditions of participants’ lives, including 
housing, employment, economic stability, and 
voluntary, accessible health supports. A Black 
feminist analysis of diversion programs centering 
participants’ experiences offers a more complete 
picture of effective diversion programs.

State-run diversion programs have bring negative impacts for participants, including:

5DIVERSION DERAILED



Recommendations

FOR RESEARCHERS 

	| Move beyond recidivism-based outcome measures. 

	| Prioritize participants’ perspectives in evaluating programs, including those of Black 
women, girls, trans and gender nonconforming people. Ask participants questions like:

	Æ What would have prevented you from coming into contact with the criminal 
punishment system in the first place?

	Æ How would you define success?

	Æ Did the program help you achieve your goals?

	Æ Did the program improve your quality of life and safety?

FOR PROGRAMS AND POLICYMAKERS 

	| Ensure accountability and act on participants’ feedback.

	| Provide services and support before involving the criminal system.

	| Offer clear information about programs and ensure voluntary participation.

	| Focus on individualized, non-judgmental care.

	| Provide safe and affirming housing without conditions.

	| Make programs accessible and eliminate fees.

	| Ensure participants have access to programs that are specifically responsive to 
the needs of women, girls and trans people.

	| Tackle the root causes that bring people into contact with the criminal system in 
the first place.     
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Moving Toward Genuine Diversion

	| What is participants’ experience of the 
program? Could any benefits be achieved 
without contact with or further involvement 
of the criminal punishment system?

	| Does the strategy produce a positive 
material change in the lives of 
participants?

	| Does it (as a whole or in part) legitimize or 
expand criminalizing logics, institutions, 
or systems?

	| Does it benefit parts of the criminal 
punishment system, industries that profit 
from it, or elected officials who sustain it?

	| Does the strategy preserve the existing 
power relations of the system? Who makes 
the decisions about how the program 
will be implemented and the mandates 
enforced?

	| Does it create division between 
“deserving” and “undeserving” people? 
Does it leave out especially marginalized 
groups (people with criminal records, 
parents, women, queer, trans, or 
undocumented people, etc.)? 

When assessing different diversion strategies, consider:

Taking a Black feminist approach to diversion points us toward creating supportive rather than 
punitive environments in communities and institutions, meeting individual needs without the 
necessity of contact with the criminal punishment system, and ensuring that program participants 
have opportunities to express themselves, shape diversion programming, and exercise agency and 
self-determination in identifying and achieving their goals. 

That, to me, is what diversion should be. It should 
be something that we’re being diverted to rather 
than just something we’re being diverted from. 
You have to have something on the other side 
that we should be looking for as the reward for 
our effort. That’s not what happens all the time. 
There’s nothing on the other side of this diversion. 
What am I being diverted to? That’s what ‘divert’ 
is, to be diverted from, to something.

— TAMIKA, LISTENING SESSION PARTICIPANT
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INTRODUCTION

Nearly two million people are behind 
bars on any given day in the United 
States.1 For decades, women, girls, 
and LGBTQ people have been among 
the fastest growing population of 
people under the control of the United 
States carceral system (prisons, jails, 
probation, and parole).2 The number of 
people incarcerated in women’s prisons 
increased 700% over four decades, 
outpacing the rate of growth of people 
in men’s prisons by 50%.3  

One in two trans women faces incarceration in 
her lifetime, and lesbian, bisexual, and queer 
people are significantly overrepresented in 
prisons for women.4 In addition to the nearly 
quarter million women incarcerated, an even 
greater number — more than 1 million — are 
under the control of the criminal legal system 

through probation or parole.5 Violations of 
conditions of probation or parole are among 
the top five reasons women wind up in jail or 
prison.6 While drug, property, and public order 
offenses are key drivers of incarceration for 
women and trans people, assaults and other 
“violent” offenses consistently rank in the top 5 
arrest charges for women.7

In 2019 and 2020, Interrupting Criminalization 
(IC) gathered over a dozen organizations that 
have been fighting the growing criminalization 
and incarceration of women and girls for 
decades, many led by and working with 
criminalized, incarcerated, and formerly 
incarcerated women, girls, and trans people, 
including the National Black Women’s Justice 
Institute (NBWJI).8 Together, we articulated 
a framework for reducing and ending 
criminalization, policing, and punishment  
of women, girls, and trans people that guides 
IC’s work. 
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“6Ds Until She’s Free: A Comprehensive Cross-
Sector Strategy to Interrupt, Reduce and End 
Criminalization and Mass Incarceration and 
Deportation of Women, Trans and Gender 
Nonconforming People,” (bit.ly/6DsVideo) is 
intended to inform policymakers, organizations, 
advocates, and philanthropic investment 
entering the field as a result of growing 
awareness of rising and disproportionate rates 
of incarceration of women, girls, trans and 
gender nonconforming people.9 The 6 Ds are:

1.	 DOCUMENT the drivers of 
criminalization for women, girls, trans 
and gender nonconforming people;

2.	 DECRIMINALIZE — target the policies 
and practices that put women, girls, 
trans and gender nonconforming 
people in contact with the criminal 
punishment, detention, and 
deportation systems;

3.	 DIVERT people away from the criminal 
punishment system at the earliest 
opportunity;

4.	 DECARCERATE people from jails, 
prisons, detention centers, and other 
places of incarceration;

5.	 DIVEST & DISMANTLE by reallocating 
resources from systems of policing and 
punishment to meeting community 
needs, dismantling these harmful 
institutions, and divesting from 
policing and punishment as solutions 
to conflict, harm, and need; and

6.	 DREAM transformative approaches to 
preventing, interrupting, and healing 
from harm. 
 

While there is movement on all these fronts 
to varying degrees, policymakers, policy 
advocates, criminal punishment system 
stakeholders, and philanthropic leaders 
interested in reducing the number of people in 
jails and prisons have particularly gravitated 
toward the third “D” — deploying a range 
of strategies to divert people from jails and 
prisons.

This report examines diversion programs 
through a Black feminist lens, which starts 
from the standpoint of the women and trans 
people who are the purported beneficiaries 
of these programs. Applying a Black feminist 
approach to diversion programs changes 
the perspectives we prioritize, the questions 
we ask, the outcomes we measure, and an 
understanding of the role of the criminal 
punishment system, no matter which form it 
takes, in upholding the interlocking systems 
of oppression operating in the lives of women, 
girls, trans and gender nonconforming people. 
It also points us to how women and trans 
people are creating communities of care 
for and with each other outside the criminal 
punishment system as models for what 
effective diversion might look like. Through 
this framework, we hope to offer a vision 
of diversion rooted in the lived experiences 
of formerly incarcerated women and in 
communities of care. 

We begin with a brief overview of diversion 
programs and the forms they currently 
commonly take. Next, we provide a brief 
overview and analysis of the social science 
literature on diversion programs, examining 
how they have been evaluated by academics, 
criminal legal system stakeholders, and the 
state and private interests that house and fund 
these programs. The core of our analysis of 
diversion programs is rooted in (1) community-
based research that evaluates diversion 
programs from the perspective of people who 
went through them; (2) the voices of Black 
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women and trans people who participated in 
two listening sessions hosted by Interrupting 
Criminalization in the Summer of 2023; and 
(3) the recommendations of members of the 
National Council for Incarcerated and Formerly 
Incarcerated Women and Girls who engaged 
in a participatory research project rooted in 
their experiences of incarceration and carceral 
control in 2021. Throughout this report, we 
make critical distinctions between state-
run diversion programs and Black feminist 
community interventions and programs aimed 
at supporting members and constituents 

and diverting or extracting them from the 
criminal punishment system. Based on these 
perspectives, we offer recommendations for 
assessing diversion programs and building 
more effective diversion strategies rooted in 
the lived experiences of women, trans and 
gender nonconforming people and Black 
feminist practices of care.

Listening Sessions
NBWJI recruited Black women and trans people who had participated in diversion programs 
to two listening sessions by reaching out to our community partners at Women on the 
Rise, Solutions Not Punishment Collaborative, and the In Our Names Network. We hosted 
two 2-hour listening sessions — one for Black trans women (n=5) and one for Black women 
engaged in Women on the Rise’s 100 Women Rising Program (n=10). Participants were 
compensated for their time.

Listening sessions focused on a series of four questions:

	| How do you define diversion?

	| What was your experience of participating in diversion programs?

	| What was going on in your life when you first came into contact with the criminal 
punishment system? What did you need? What did you wish had existed?

	| How should diversion programs be evaluated?

Additionally, we drew on the transcripts of a six week participatory research study conducted 
by the National Council for Incarcerated and Formerly Incarcerated Women and Girls in 2021, 
through which over 100 participants investigated their individual and collective experiences 
with the criminal punishment system. 
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I.	AN OVERVIEW OF  
   DIVERSION PROGRAMS

Diversion is one of the most popular 
criminal legal system reforms.  
Generally speaking, a “diversion 
program” is an initiative through  
which police, prosecutors, or judges 
— at their sole discretion — offer to 
“divert” someone arrested or charged 
with specific offenses or under specific 
circumstances from jail or prison, on 
the condition that they successfully 
complete drug or mental health 
treatment, engage with social services, 
or participate in a community service 
program. 

Diversion programs are generally intended to 
have both systemic and individual impacts by 
reducing the number of individuals who are 
incarcerated and the costs of incarceration 
to the state, while simultaneously providing 
individuals accused of certain crimes with 
a “rehabilitative” alternative to arrest, 
prosecution, and incarceration. 

Evolution of  
Diversion Programs

Diversion programs first made an appearance 
in the 1960s, when some states began passing 
laws to authorize drug treatment instead of 
prison sentences in some cases. In 1967, the 
President’s Commission on Law Enforcement 

and Administration of Justice recommended 
that localities develop community-based 
programs for youth accused of low-level 
criminal offenses.10

The 1990s saw an explosion in the popularity 
of diversion programs, leading to the 
establishment and proliferation of specialized 
“problem-solving” courts to administer them — 
courts which specialize in hearing certain types 
of cases (i.e. “drug” or “prostitution” courts) 
or cases involving certain types of people (i.e. 
“mental health” or “homeless” or “veterans” 
courts), with a view to “solving” or addressing 
the underlying conditions which contributed 
to contact with the criminal punishment 
system (i.e. drug use or unaddressed mental 
health or housing needs). The first “problem-
solving” court in the United States was created 
in 1989 in Dade County, Florida, as what 
we would now call a “drug court” — a court 
specially designated for people charged with 
certain drug-related offenses (usually low-level 
possession), which generally imposes standard 
requirements on people accused of these 
offenses as a condition of being diverted from 
or released from jail, including mandated drug 
testing and mandated drug treatment.  

Since that time, thousands of diversion 
programs and “problem-solving” courts have 
been implemented in all parts of the United 
States, most commonly for people charged 
with drug-related offenses or deemed to be 
in need of mental health treatment,11 and 
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more recently have expanded into other areas 
including cases involving people who are 
homeless, veterans, or accused of involvement 
in the sex trades, driving while intoxicated 
(“DUI”), shoplifting, fare evasion, and other 
poverty and “quality of life” offenses. 

Types of Diversion Programs

Typically, diversion programs are categorized 
by the type of behavior or person they target 
(i.e. drug use, involvement in the sex trades, 
mental health, theft, homelessness, veteran 
status, domestic violence, etc.), and the point 
of intervention. 

The point of intervention ranges from pre-arrest 
and pre-booking to post-arrest or post-booking.12  
The distinction between pre-arrest/pre-booking 
and post-booking diversion is critical.  
 

PRE-ARREST DIVERSION means that while a 
person may be approached or detained by law 
enforcement, they are not formally arrested 
or taken into custody, thereby avoiding an 
arrest record and diverting them from further 
engagement with the criminal punishment 
system. Typically, in pre-arrest diversion 
programs, police can exercise discretion to 
offer individuals the option to participate in a 
diversion program at the point of first contact. 

PRE-BOOKING DIVERSION means that a person 
is first arrested but may not be “booked” — 
meaning that their photograph, fingerprints, and 
personal information may not be  collected, and 
the details of their arrest may not be  put into 
public record before they are offered the option 
of participating in a diversion program. If they 
elect to proceed with the diversion program, they 
may not be formally charged with an offense, or 
a charge may later be dropped, provided they 
successfully complete the program. 

PATHS TOWARD DIVERSION UNDER THE CURRENT SYSTEM

CRIMINALIZATION OF AN ACTIVITY
Behavioral “crimes” like drug use, sex work, 
shoplifting, homelessness, etc.

INTERACTION WITH POLICE
Or other criminal punishment system actors
(CPS, ICE, etc.)

PUNISHMENT ROUTE
Could include: arrest, prosecution, detention,
jail/prison, permanent record

DIVERSION

PRE-ARREST DIVERSION: 

Police may stop someone but not 
formally arrest them, allowing 
them to avoid an arrest record.

PRE-BOOKING DIVERSION: 

The person is detained but 
not booked into the system or 
formally charged with an offense.

POST-BOOKING DIVERSION: 

The person is arrested, booked, 
and charged.
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Most state-run diversion programs are POST-
BOOKING programs initiated after a person has 
already been arrested, booked, and charged 
— meaning that there will be a formal record 
of their arrest and they will likely be formally 
charged with an offense — and will have to 
report both the arrest and charge if asked by 
a government agency or potential employer. 
When the person accused of a crime appears 
before a judge for formal charging, sometimes 
the prosecutor or judge will recommend 
diversion as an alternative to proceeding 
with the case. Alternatively, many programs 
require that a person enter a plea of guilty 
to the charges brought against them before 
they are offered the option to participate in a 
diversion program instead of going to jail or 
prison. This guilty plea can be withdrawn if 
they successfully comply with the conditions 
imposed by the court.  

However, even if a participant successfully 
completes a diversion program, the 
consequences of police and criminal court 
contact may continue to follow them. Unless 
diversion happens before arrest, arrest 
records and fingerprints can haunt program 
participants long after they have completed 
diversion requirements. 

For instance, Tishana, a listening session 
participant who is now a staff person at 
a diversion program run by Women on 
the Rise, an Atlanta-based community 
organization, described, “I had a shoplifting 
charge and I went for a diversion group…I 
was sent to a few classes and I ended up 
receiving a certificate and the shoplifting 
charge was supposed to be off my record…
The shoplifting charge, it did end up 
hindering me…I got the shoplifting charge, 
my fingers were printed. When I went to Job 
Corps, because my fingers were printed, 
I wasn’t able to take the CNA [Certified 
Nursing Assistant] course, but the diversion 
program was supposed to make it to where I 
didn’t have the charge...” 

Limitations of  
Diversion Programs 

Regardless of whether state-run diversion 
programs come into play before or after 
arrest, they still operate within the criminal 
punishment system, and access to them still 
hinges on contact with police and courts and 
availability of social service programs. As a 
result, programs’ impacts have been limited 
by narrow eligibility criteria, police and court 
discretion, and barriers to participant access 
to resources.13

In pre-arrest or pre-booking diversion programs, 
police often remain the first point of contact 
for people who may eventually be referred to 
diversion programs. As a result, police retain 
considerable power in the process: when cops 
approach individuals, they decide whether to 
offer the option of a diversion program, or to 
arrest the person and book them. This leaves 
the question of who is deemed “worthy” of 
diversion and who is deemed only worthy of 
jail up to police. Diversion programs in Albany, 
Atlanta, New Haven, and San Francisco have 
“struggled getting police officers to make 
referrals instead of arrests.”14 Additionally, 
police are known to exercise their discretion 
around who to arrest, when, why, and how in 
discriminatory and extortionate ways. Their 
power doesn’t end at the initial stop — cops can 
also testify in court about whether a diversion 
program would be “appropriate” and, in some 
cases, retain the power to decide whether 
someone  who has not met program conditions 
gets another chance to complete a program or 
go to jail.  

The same is true of other players in the 
criminal punishment system when it comes to 
post-booking diversion programs, including 
prosecutors, probation officers, and other 
administrative staff. In the end, rather 
than reducing the number, impacts and 
consequences of police and court contacts, 
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diversion programs give police, prosecutors, 
judges, and program and social service staff 
an incredible amount of power over program 
participants, including when determining which 
individuals — and which charges and behaviors 
— are “deserving” of diversion and which are 
not, and when an individual has sufficiently 
complied with program requirements and can 
“graduate” out of carceral control. 

As researchers from Yale University and the 
New York City-based Sex Workers Project (SWP) 
concluded in a review of diversion programs, 

“While pre-booking models claim to interrupt 
cycles of criminalization earlier than post-
booking programs, they still operate within 
the framework of the criminal justice system 
by making police officers gatekeepers to 
social services and bestowing them with 
wide discretion and authority in determining 
who to divert. For instance, in the LEAD 
[Law Enforcement Assisted Diversion] 
model, police officers are generally given 
discretionary authority at point of contact 
(arrest) to divert individuals who commit 
low-level offenses to case management and 
trauma-informed social services, in lieu of 
traditional prosecution and criminal justice 
proceedings.” 15  

They further note that “the decision to divert or 
arrest, or organize a sting or not, may fall within 
the discretion of police officers with limited 
accountability. When eligibility decisions lack 
oversight, it is difficult to know or predict who 
will be diverted.”16   

Prosecutors hold even more power as they 
retain discretion with respect to whether 
they deem a person eligible for diversion, 
whether they will accept participation in a 
diversion program instead of charging them, 
and whether they will allow an individual to 
withdraw a guilty plea upon completion of a 
program. 

As with all decision-making inside the criminal 
punishment system, discretion is routinely and 
systematically exercised in a discriminatory 
fashion. For instance, some studies have found 
that Black people are more likely to be arrested 
and less likely to be diverted.17 Additionally, 
the consequences of discriminatory decision-
making compound to create more barriers to 
access to diversion programs: researchers 
from the Urban Institute noted that diversion 
programs “have also been charged with 
reinforcing systemic racial biases by excluding 
certain offenders based on prior convictions, 
and as a result of systemic differences in plea 
bargaining, charging, or sentencing practices.”18 

In these ways, state-run diversion programs 
maintain and reinforce existing relations of 
power within the criminal punishment system by 
giving police, prosecutors, judges, and service 
providers discretion and control over people’s 
lives, which is often exercised in discriminatory 
and punitive ways.

Diversion Program Goals  
and Outcomes

According to a recent comprehensive review 
of social science literature, the overarching 
goals of diversion programs are to:

	| Reduce the numbers of police contacts and 
arrests;

	| Reduce the caseloads of criminal courts;

	| Reduce the consequences of police 
interactions and criminalization;

	| Reduce the costs of incarceration.19 

In other words, the goals of diversion programs 
are “to prevent people accused of low-level 
offenses from penetrating further into the 
criminal legal system while also identifying 
people who would benefit from treatment 
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programming and referrals to behavioral health 
services in lieu of criminal legal sanctions.”20  

The primary outcome measured to assess 
whether these goals are being met is recidivism 
— in other words, does participation in a 
diversion program reduce the likelihood that an 
individual will be arrested again in the future? 
As the authors of the literature review put it, 
“recidivism was the most common outcome 
studied in police diversion studies…”21 By 
this measure, “most … studies reported that 
… participants who were diverted had fewer 
arrests or fewer jail days after the diversion 
program…”22 According to one study, this was 
particularly true for women, but not for Black 
people.23 However, some studies found that 
the reductions in an individual’s likelihood of 
re-arrest following participation in a diversion 
program were not statistically significant — 
particularly in studies that took into account 
participants’ reports of re-arrest instead of 
relying solely on criminal punishment system 
records.24  

Moreover, documenting whether or not 
individuals who participate in diversion 
programs are re-arrested at some point in the 
future is not a direct measurement of whether 
the existence of a diversion program has led to 
an overall reduction in the number of arrests 
or criminal court cases. The overall number 
of arrests in a jurisdiction depends on a wide 
range of factors beyond whether individuals 
who participate in diversion are able to avoid 
future arrests, including police actions and 
priorities and the availability of resources in 
a community. For instance, studies which 
documented reductions in jail populations in 
communities where diversion programs exist 
also noted shifts in police policy and priorities 
and increased availability of community-based 
resources.25  Similarly, the number of court 
cases and court costs depend on a range 
of variables, including administrative and 
prosecutorial decision-making. 

Using recidivism as the primary measure of 
whether diversion programs are achieving their 
stated goals also obscures what happens to 
individuals during their participation in the 
program: for instance, it does not address 
whether the consequences of police contact — 
including experiences of police violence, loss of 
employment, and immigration or family court 
involvement — are ameliorated. 

Additionally, diversion programs often impose 
intense surveillance, control, and harsh 
conditions on participants, including regular 
mandated drug testing, reporting to court or 
probation personnel, curfews, stay away/no 
contact orders, or electronic monitoring. They 
also usually require participants to engage with 
social and health services such as mandated 
“counseling” sessions with social workers, 
mandated “treatment” at an in-patient or 
out-patient facility, or participation in anger 
management, parenting, or job training 
programs.26 Outcome measures focused solely 
on recidivism post-program involvement do not 
measure how much or how long an individual is 
subject to restrictive conditions and carceral 
control as a result of participation in a diversion 
program — which may increase rather than 
decrease their overall enmeshment in criminal 
punishment systems. 

Diversion programs are generally understood 
and often experienced as preferable to a 
prison sentence — after all, as one group of 
researchers put it, “few could disagree with the 
notion that from the perspective of defendants, 
a dismissal is better than a conviction, and 
liberty is better than jail.”27 However, these 
programs do not necessarily prevent further 
involvement in the criminal punishment system 
or ameliorate the consequences of policing 
and criminalization. In fact, researchers at Yale 
University and the Sex Workers Project who 
conducted a review of research on diversion 
programs across the country concluded that 
the use of the term “diversion” is a misnomer, 
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as programs tend to pull individuals further 
into the criminal punishment system for longer 
periods of time.28  

One reason for this is that conditions of 
participation in diversion programs are often 
highly coercive, invasive, and undermine 
individuals’ agency and ability to pursue 
education or employment, or care for 
themselves, their children, or other family or 
community members. Program requirements 
tend to replicate rather than subvert patterns 
of policing and punishment, as described in 
detail in Victoria Law and Maya Schenwar’s 
book, Prison By Any Other Name: The Harmful 
Consequences of Popular Reforms.29 Indeed, 
a study conducted by the Urban Institute with 
young people in the sex trades in New York 
City noted that even pre-booking diversion 
programs “have been criticized as coercive 
in that they act as an equivalent to custodial 
placement without the benefit of counsel or 
due process of law.”30  

Rather than prevent incarceration, diversion 
programs contribute to it: “Diversion programs 
can, and most often do, become a pathway 
to incarceration — imposing burdensome 
conditions of surveillance and control that 
people can’t meet, and which are often 
punishable by incarceration.”31 

As one program participant put it, “I am being 
monitored, I am being watched, and if my 
behavior is not deemed healthy by the court 
system, then I would be ordered to make 
changes...whatever changes they deemed 
appropriate to my life.”32 State-run diversion 
programs generally depend on coercion and/
or the threat of punishment to compel these 
behavioral changes: failure to “comply” or meet 
program requirements can lead to increased 
and extended engagement with the criminal 
punishment system — up to and including 
incarceration, family separation, deportation 
or other harmful consequences, thereby 
undermining the stated goals of diversion 

programs of reducing police contacts, criminal 
court case loads, jail and prison populations, 
and the consequences of criminalization. 

Ultimately, widening the lens beyond 
recidivism-based outcomes and taking all of 
these realities into account, the researchers 
at Yale and the Sex Workers Project sound 
an alarm about “the failure of diversion 
programs to meet the goals that they set for 
themselves.”33 As Rachel Foran and Eli Hadley 
similarly conclude in their review of research on 
diversion programs on behalf of the Community 
Justice Exchange for beyondcourts.org, 
diversion programs don’t actually result in a 
reduction in criminal court caseloads or the 
number of people subject to policing and 
carceral control — to the contrary, they often 
expand the reach, costs, and power of the 
criminal punishment system.34 

Net Widening 

The investment of criminal punishment system 
players in diversion programs contributes 
to expanding their reach and control over 
targeted populations. According to the Urban 
Institute, 

In cities where drug courts have been 
implemented, a phenomenon known as  
“net widening” has occurred, in which 
police arrest more people and prosecutors 
file more charges to include more low-level 
offenders that would have otherwise  
been released.35

In other words, under the guise of offering 
“help,” people who wouldn’t otherwise have 
necessarily come into contact with the criminal 
punishment system — or may only have had a 
brief contact — are being pulled further into it. 
According to the Yale and SWP researchers, 
the creation of diversion programs “provides 
law enforcement, judges and prosecutors 
an incentive and role to play in filling courts 
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with a target population of people. These 
net-widening effects are not necessarily the 
result of bad intentions. Administrators and 
prosecutors may truly believe they are offering 
a good alternative.”36  The same is true of the 
public — in one jurisdiction, police themselves 
called attention to “net-widening,” noting an 
increase in calls motivated by a desire to give 
people access to services through the criminal 
punishment system.37  

The Yale and SWP researchers 
concluded that state-run 
diversion programs “often fail 
to uphold the human rights 
and dignity” of participants 
given their “intrinsically 
coercive design and 
implementation.” 
They also do not 
consistently provide 
available, accessible, 
acceptable, and quality 
health and social services or 
divert resources to meet the 
structural needs of participants. 
Instead, they enmesh them more 
deeply in court and criminal justice systems in 
ways that are neither transparent, sustainable, 
nor accountable to program participants. 

The Yale and SWP researchers conclude that 
“little is known about the actual benefits 
and potential risks of these programs. At 
best, [they] constitute an exercise in wishful 
thinking about the on-the-ground efficacy of 
diversion programming (since its evidence 
base remains largely lacking), and at worst a 
source of serious injustices and harms to rights 
and health (given that criminal courts may 
further entrench themselves in service and 
resource provision, compromising defendant/
participants’ legal and social rights).”38   

 
 

Diversion Program Drivers

If state-run diversion programs are not meeting 
their expressed goals or participants’ needs, 
why do they continue to proliferate and remain 
popular among policymakers and reformers? 

The Yale and SWP researchers posit that the 
answer lies in part in the fact that, ultimately, 

diversion programs serve the interests 
of the criminal punishment system 

more than those of participants: 
“The impulse toward 

diversion as an alternative 
to incarceration is 
undergirded by several 
material and ideological 
factors, ranging from 
budgetary concerns to 
morality-, social science-, 

and justice-based claims. 
While the motivations 

driving the creation of 
diversion programs often 

appear to be generous and 
progressive, the implementation 

of diversionary programming calls into 
question its ability to truly “divert” individuals 
from the criminal justice system.”39   

In other words, in practice, state-run diversion 
programs represent a commitment to 
punishment in the name of support, to control in 
the name of care, and to penalizing individuals 
for the consequences of structural conditions 
that shape their lives, rather than preventing 
people from coming into contact with the 
criminal punishment system altogether by 
restructuring access to material resources and 
social support. They are largely based on punitive 
instincts that dictate that “something must 
be done” at an individual level about people 
who use drugs, trade sex, are unhoused, or have 
unmet mental health needs — that individuals 
must be “fixed,” rather than the conditions that 

If state-run  
diversion programs are  

not meeting their  
expressed goals or 

participants’ needs,  
why do they continue to 

proliferate and remain 
popular among  

policymakers  
and reformers? 
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contribute to harm, deprivation, and violence, 
and that compliance with system mandates 
takes precedence over individual well-being, 
self-determination and agency in the process. 

As the researchers put it, diversion programs’ 
“problem-solving” approach frames individuals 
as the “problem” to be solved and “eschews 
the economic and other structural factors at 
play; instead, this approach tends to track 
neoliberal ideologies and practices by blurring 
therapeutic and coercive mechanisms and 
focusing on individual problems and solutions 
instead of state responsibility and systemic 
change. The researchers go on to observe that, 
“Although the services provided through these 
‘diversion’ initiatives may in fact deliver desired 
support for some individuals at times,” what is 
offered (individualized “treatment”) and what 
is not offered (consistent, long-term systemic 
access to resources) is an indication of the 
carceral interests they ultimately reflect.

Diversion programs also serve the interests 
of individual stakeholders in the criminal 
punishment system.40 The Yale and SWP 
researchers traced the impetus behind a 
number of diversion programs and noted 
that many were started by judges, 
prosecutors, or social service 
programs in the criminal 
punishment system.  Another 
researcher emphasized: 
“While much of the data 
about problem-solving court 
efficacy is ambiguous or 
inconsistent, one metric of 
success seems clear: judges 
like them. Problem-solving 
court judges describe presiding 
over these courts as the most 
rewarding and satisfying experiences 
of their careers. And they report higher job 
satisfaction than judges in traditional court 
assignments and are more likely to report 
that their court assignment has a ‘positive 

emotional effect’ on them.”41 In other words, 
these researchers posit that “problem-solving 
courts” have solved a problem for judges: the 
return of the discretion and power they lost 
to the predominance of plea bargaining and 
mandatory sentencing guidelines.

“A lot of times, the programs are made and 
set up by people who haven’t been through 
anything. They just feel like it’s a good way 
to start up something. That’s how a lot of 
programs are. They tell you how you’re going 
to be able to do this, you’re going to be able 
to do that, but at the end of the day, it’s not 
looking out for the women, the men, or the 
children that’s within the program.”

 — IMANI, LISTENING SESSION PARTICIPANT

Diversion programs also solve problems for 
policymakers looking for ways to respond 
to calls to reduce the numbers and costs 
of incarceration while simultaneously 
maintaining and even expanding carceral 
control. In more recent years, politicians who 
have historically advocated for tough-on-
crime policy and are directly responsible for 

the buildup of the prison industrial complex 
also began to advocate for diversion 

as public attitudes about mass 
incarceration and policing 

shifted — thus appearing 
to be doing something 
about the problem while 
simultaneously fueling the 
systems that produce it. 
As Foran and Hadley write 

on behalf of the Community 
Justice Exchange for 

beyondcourts.org, “Diversion 
programs are not in opposition 

to the carceral state; in fact, they 
are a part of the state’s adaptive work to 

continuously legitimize itself, and are then used 
as a justification to increase funding to the 
legal system to fortify the system even more.”42 

What would it look 
like to “look out for” 
the people who are 

supposed to benefit 
from diversion 

programs?
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Foran and Hadley situate the increasing 
popularity of diversion programs and 
“problem-solving” courts within a larger 
pattern of divestment from communities and 
expansion of criminalization of community 
members experiencing the consequences. 
In other words, they are a mechanism of 
transferring responsibility for the fallout of 
de-industrialization, cuts to social programs, 
and organized abandonment to individuals 
who bear the brunt of these policy decisions, 
who are first criminalized and then offered 
opportunities for “rehabilitation.” At the same 
time, diversion programs are contributing to 
the problem by diverting a significant amount 
of funding and other public and philanthropic 
resources into diversion programs, further 
funneling resources away from chronically 
underfunded services such as schools, 
affordable housing, and voluntary, harm 
reduction-based, and accessible health 
services, all of which are proven ways to 
prevent and address the root causes of 
violence and “crime.” Foran and Hadly write,

Diversion programs and specialty courts 
allowed the state to say it was taking action 
to curb incarceration, while simultaneously 
transferring the responsibility of social 
welfare from the government onto private, 
for-profit companies, and nonprofit 
agencies. Diversion programs and specialty 
courts have only become more popular 
over the last two decades amidst both the 
wreckage of over 40 years of state and 
capital divestment, as well as a growing 
bipartisan consensus to “end mass 
incarceration.” As it becomes less popular 
to put people in cages (for moral, but also 
financial, reasons), the legal system is 
imposing new forms of social control under 
the guise of coerced treatment, care or 
services…43 

Finally, diversion programs persist because 
they are profitable. Industries invested in 

the continuation of the carceral system, 
including those that produce surveillance 
technology, private companies that provide 
drug and mental health treatment and social 
welfare services, and privately owned group 
homes and transitional housing, all profit from 
the proliferation of diversion programs, and 
have thus been among their most powerful 
proponents.

So what would it look like to, as Imani 
put it, “look out for” the people who 
are supposed to benefit from diversion 
programs?44 
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II.	A DEEPER DIVE INTO  
   DIVERSION PROGRAM    
   EVALUATION

Who gets to write the story of the 
success or failure of diversion 
programs? Despite the growing 
popularity and expansion of diversion 
programs over the past three decades, 
there are no standard oversight or 
measurement protocols, leading to 
widespread differences in 
program data collection and 
evaluation. 

As noted by researchers 
from the Sex Workers 
Project and Yale University, 
“the general use of 
‘diversion’ as a blanket term 
disguises radically varying 
practices on the local level: 
the various local courts use 
common terms but in practice 
deploy a disparate set of day-to-day 
practices, almost all unstudied, unverified and 
rarely accountable to larger justice principles 
or institutional review.”45 

We reviewed both academic, peer-reviewed 
literature and independently published 
community-based research to understand 
what stories are being told about diversion 

programs, by whom, for whom, and how they’re 
defining program “success.”

Social Science Literature

There are dozens of academic peer-reviewed 
studies focusing on diversion programs, many 

of which are analyzed and cited in Problem 
Creating Courts. What follows is a 

brief summary of diversion program 
evaluation research based on 

meta-analyses and literature 
reviews, as well individual 
articles analyzing programs 
through the lens of gender, 
race, and/or sexuality.

How do academic 
researchers define 

“success” for diversion 
programs? — Choosing Outcome 

Measures

Most of the peer-reviewed academic research 
on diversion programs (and on the criminal 
punishment system in general) is conducted by 
scholars, practitioners, and service providers 
in the fields of criminology, psychology, 
sociology, social work, mental health, and 
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public health. These researchers shape 
perceptions of diversion programs through 
the outcomes they measure and choose to 
emphasize. Despite the interdisciplinary 
character of researchers, virtually all the 
social science literature on diversion programs 
is quantitative in nature, measuring rates 
of program completion, recidivism, and 
financial cost savings to the criminal 
punishment system. 

Most academic studies 
focus on responding to 
a single question: do 
diversion programs 
reduce recidivism 
rates? In other words, 
researchers analyzed 
the effectiveness of 
diversion programs 
by asking, “does this 
program(s) reduce the 
number of times a person 
is rearrested, charged, and/
or incarcerated, especially for the 
same offenses?” privileging both criminal 
punishment system metrics and priorities. For 
example, Linquist-Grantz et. al. (2021) analyzed 
31 empirical studies of drug-related diversion 
programs and summarized the outcomes 
related to 1) recidivism; 2) substance use; 3) 
participant “psychosocial functioning;” 4) 
service utilization; 5) cost-effectiveness; and 
6) “other” outcomes. Notably, the review “did 
not produce definitive conclusions about 
the effectiveness of substance use diversion 
programs.”46  

Diversion participant perspectives, 
experiences, and material needs are notably 
deprioritized in the literature reviewed. 
Relatively few studies examined outcomes 
related to program participants’ housing, 
employment, income, satisfaction with quality 
of life, hopefulness, and perceptions of general 
health and well-being.47 Moreover, in studies 

where other outcomes were measured — such 
as number or proportions of participants 
who were permanently or temporarily housed 
or “housing ready,” or “on the employment 
continuum” — participant satisfaction with the 
housing or employment offered or obtained 
through diversion programs was not measured. 
Nor was their ability to sustain permanent, 

quality, accessible housing or a living 
wage income in the long term.48  

Approaches such as these 
do not take into account 

participants’ perspectives 
or priorities with 
respect to measured 
improvements in 
participants’ material 
conditions or quality 

of life. Nor do they 
focus on how those 

improvements might have 
been made without subjecting 

participants to coercive and 
adverse impacts of contact with 

the criminal punishment system. Thus, by 
narrowly focusing on recidivism as a marker of 
individual and systemic success, research on 
diversion programs obscures potential adverse 
outcomes for individual participants. While 
a diversion program participant may follow 
program rules such that they will be deemed 
to have successfully completed it, this does 
not mean that the conditions of their lives 
have substantially and sustainably changed or 
improved. Nor does it mean that they are not 
continuing to experience harm — both inside 
and outside the criminal punishment system. 

In fact, efforts to complete diversion 
requirements may result in increased violence, 
or vulnerability to harm — for instance, trading 
sex may have enabled a person to live on their 
own, but compliance with a diversion program’s 
requirement that they “exit” the sex trade may 
force them to return to live with someone who 

Diversion participant 
perspectives, 

experiences, and 
material needs are 

notably deprioritized 
in the literature 

reviewed. 
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is violent or abusive, or secure employment 
that is unsafe, harmful, or insufficient to meet 
their needs. Additionally, program mandates 
(including coercive medical interventions) are 
often experienced by program participants 
as state violence, create opportunities for 
abuses of power by police and program staff, 
and frequently impinge on participants’ 
self-determination and capacity to care for 
themselves and others. Yet experiences such as 
these are not visible in the evaluation literature, 
nor is the increased isolation and vulnerability 
to violence that program requirements may 
produce through restrictions on movement, 
association, and program conditions. 

“I went through a prostitution diversion 
program. They did expunge the whole record 
around me being arrested for that crime — 
which shouldn’t be criminalized, it’s about 
my survival, but so be it. I didn’t have a 
choice. I either go in their program or else I 
go through prosecution. To me, it wasn’t a 
choice, it was a thing of being coerced.

But what I remember of that program was 
that they were teaching me how not to 
get arrested … the number one thing for 
sex workers is to keep them from being 
rearrested. If they’re not providing me with 
another way to produce income for myself, 
then the only option that the instructor had 
for that class was to teach us ways to avoid 
arrest. 

I got arrested because I was sex-working. 
The program put me into a problem because 
now I have a curfew. How do I, as an 
adult, have to follow a bunch of rules, but 
then I don’t have the necessary supports 
to help me to follow these rules? I was 
still homeless, I did not get any housing 
assistance. I didn’t get any additional 
food assistance. I did not get no financial 
assistance, which was the number one 
problem why I was out there doing sex work. 

I have bills to pay, I still had children that I 
had to take care of. They didn’t help me with 
no job searches for someone that would hire 
a drug-using sex worker.

I still needed to go out and make money, so 
I had to be a lot craftier about it. That was 
when I really started paying attention to 
learning how to dress in all black so I could 
blend in with the shadows, duck in between 
two cars, or when you see the police duck 
down behind parked cars and sit until they 
pass. Which put me in the path of people 
that are paying attention walking by, and 
thinking, ‘Oh, so you hiding from the police. 
Good. They didn’t see you. I might be able to 
rob your ass. I might be able to physically 
harm you. I might be able to rape you.’ Shit 
like that was happening to girls all the time 
because they’re ducking and dodging the 
police. I’ve had those experiences myself. 
That shit’s not solving anything.” 

— TAMIKA SPELLMAN, LISTENING SESSION  
    PARTICIPANT

Moreover, a narrow focus on system-defined 
markers of successful completion of diversion 
programs rather than a holistic approach 
that prioritizes participant perspectives, 
experiences, and goals takes the focus away 
from the conditions that brought participants 
into contact with the criminal punishment 
system in the first place, effectively ignoring 
opportunities for prevention and early 
intervention that would enable them to avoid 
contact with the criminal punishment system 
altogether. 

If our analysis of diversion programs focused 
on improving participants’ and communities’ 
material conditions like housing, ongoing 
access to health care and mental health 
supports, family support, and economic 
stability, reducing violence, including the 
violence of policing, criminalization and 
punishment, and increasing individual and 
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collective self-determination and agency on a 
long-term and systemic basis, we would have a 
more comprehensive picture of the overall impact 
of diversion on participants’ lives and trajectories, 
and of more effective pathways for diverting 
people from the criminal punishment system.

Uplifting participant perspectives in the 
available literature

The literature on diversion programs rarely 
assesses impacts or outcomes from the 
perspective of program participants 
themselves, contributing to critical information 
gaps about the individual and collective 
impacts of these initiatives. A 2023 systematic 
review of 47 studies on pre-arrest diversion 
programs found only one study that included 
participants’ experiences as an outcome.49 In 
it, college students interviewed 32 diversion 
program participants over a month-long 
period, asking them about its advantages and 
disadvantages, how it compared to other social 
service programs, participants’ relationships 
with police before and after participating in 
the program, and participants’ perceptions of 
how case management offered through the 
program impacted their lives.50  

While virtually all participants described 
positive impacts of the program, a third had 
never previously accessed social services, and 
several reported conflicts with case-managers 
and an absence of housing options that did 
not require abstinence from drug use. Fewer 
than half avoided police contact following 
participation in the program. Participants 
valued a non-judgmental, harm reduction-
based approach, trust with service providers, 
prioritizing participant needs, and participation 
in their own case management — elements 
that are largely absent in most diversion 
programs. Notably, this was the only study of a 
nationally promoted program that documented 
participant perspectives, reflecting system-
focused program priorities. 

As is the case for most diversion programs, the 
authors of the study noted that, “The primary 
aim of the … program is to reduce criminal 
recidivism. Secondary aims include reductions 
in criminal justice service utilization and 
associated costs, as well as improvements for 
housing, employment and income/benefits.”51  
Positive participant experiences and improved 
quality of life or long-term sustainable changes 
in participants’ material conditions are notably 
absent among priorities.

The authors of the 2023 literature review 
noted that, “there is an urgent need for 
rigorous, unbiased literature on diversion 
programs’ effectiveness, impact, and 
quality,” and particularly for studies that 
capture participants’ qualitative experiences: 
“Qualitative experiences of diversion program 
participants… are needed to determine 
the quality, depth, and dimensions of the 
experience of diversion, to understand the 
theoretical tensions in the work, and to 
document best practices, pitfalls, and lessons 
learned in administering these programs.”52  
The review concluded that, based on the 
available literature, diversion programs may 
be saving the system money, but “there is 
little evidence that the behavioral health 
of participants is likely to increase due to 
diversion without additional or more sustained 
services.”53 Similarly, researchers from Yale 
and the Sex Workers Project found that 
participant feedback is not formally collected 
or considered in the majority of diversion 
programs they contacted.54  

In our own review of the literature, we 
similarly found very few studies that included 
participants’ perspectives on diversion 
programs, particularly when it comes to 
qualitative data. Those that did include 
participants’ voices and assessments offered 
valuable insights into what effective diversion 
from the criminal punishment system looks like.
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	{ In one study of a culturally-specific youth 
diversion program, researchers found that 
Latinx children and families participating 
in the program had positive experiences 
with the program because staff “used 
culture and language to help build on the 
ideas of strengths rather than deficits,” 
and supported Latinx youth in creating 
their own counternarratives to those that 
had been projected or imposed on them 
based on their immigration experiences 
and identities. The study concludes, based 
on participant perspectives, that schools 
— which were the source of much of the 
alienation, disconnection, and punishment 
that contributed to students coming 
into contact with the courts in the first 
place — “should focus on proactive youth 
supports instead of reactive punitive 
consequences.”55 

	{ A mixed method assessment of a 
Philadelphia-based diversion program 
interviewed 30 clients, of whom 45% were 
homeless, 63% were living in poverty, and 
69% had some problematic involvement 
with substance use.56  Program goals 
include “reducing arrests, addressing 
unmet needs of people in the community,” 
by taking an adaptive, non-punitive 
approach that addresses root causes and is 
“person centered.”57 The majority of clients 
reported positive experiences primarily 
focused on avoiding arrest and accessing 
resources — however, it is notable that both 
of these outcomes could also be achieved 
through diversion strategies that did not 
involve the criminal punishment system. 
Indeed, many participants attributed high 
levels of engagement with the program to 
“an inadequate supply of social and health 
professionals working in the community.”58  

Clients also noted dissatisfaction with 
the quality and unavailability of housing 
offered through the program: “A few 

participants suggested that there is a 
mismatch between the services that 
PAD advertises and the services that 
PAD provides. Some of these perceived 
deficits related specifically to PAD 
services while others, like inadequately 
diverse housing options, were features 
of the broader referral ecosystem 
in the city.”59 Researchers note the 
flaws in diversion program evaluation 
methodology, noting that participants 
who had a positive experience of the 
program are more likely to participate in 
evaluations. Nevertheless, they conclude 
that diversion programs “must center 
the experiences of people in distress and 
not the police or providers serving them,” 
and require “far greater investments in 
public health infrastructure like housing 
and services that meet people where they 
are.”60

	{ In another study, researchers spoke with 
twenty-one people who had completed 
the Baltimore City Specialized Prostitution 
Diversion Program (SPD). The findings 
indicated that, while some participants 
found the program helpful because 
compassionate staff offered better 
connections to social services than they 
were otherwise able to make, overall 
participants were seeking opportunities 
to access what they needed without 
the necessity of court intervention or 
involvement in the criminal punishment 
system. As Maria, one of the participants, 
put it, “It’s a wonderful program. I mean, 
unfortunately, I had to do it through the 
courts…I wish there was more programs 
that actually was offered like that without 
having to go through the courts.” The study 
authors echoed her perspective by asking: 
“Why [is] the assistance that is provided 
through such programs not more widely 
available without the need for criminal 
justice as a gateway?”61   
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Moreover, even with increased access to 
services, participants in the Baltimore 
program were still precariously housed and/or 
in precarious economic situations at the time 
they completed the 90-day program, leading 
the researchers to conclude: “Our study 
shows a dire and ongoing need for material 
assistance, such as housing, health care, 
addiction treatment, mental health services, 
educational and vocational services, and 
documentation to qualify for services.”62  

	{ In 2007 researchers conducted an 
evaluation of the Women’s Support 
Program, a Connecticut jail diversion 
program, by inviting all participants 
to participate in an evaluation study 
consisting of face-to-face interviews 
at program entry, 6 months, and 12 
months post-program entry. 128 women 
participated (31.3% Black) and all were 
compensated for their time. Researchers 
found that at the time program participants 
came into contact with the criminal 
punishment system, women were 
experiencing housing instability, family 
dysfunction, low rates of employment, 
and high rates of substance use and 
trauma. A year later, they reported 
“significant improvements in several 
key areas: substance use; employment; 
criminal justice (arrests, non-legal income); 
trauma symptoms; existential well-being; 
and hopefulness.”63 However, interviews 
focused primarily on questions about drug 
and alcohol use and ER admissions, and 
administering screening tests for these 
factors, rather than engaging participants 
in conversation about their needs, 
desires, and experiences of the program.  
Researchers noted that many women 
brought before the criminal court were not 
interested in participating in the program — 
but did not interview them to gain greater 
insights into why, simply drawing their 
own conclusions: “Perhaps some women 

did not accept the program because, 
unlike traditional diversion services, it 
required a large time commitment. In the 
early weeks of their involvement, some 
women were expected to see a clinical 
case manager about every other day.”64 
For people struggling to survive, the time 
commitment required of diversion program 
participants can literally mean choosing 
between attending a meeting and finding 
(or keeping) a safe place to sleep at night. 
 
Interestingly, the researchers concluded, 
“While this evaluation showed extremely 
good outcomes for the program of case 
management and women involved, it must 
be noted that the comparisons of women 
before and after program involvement 
represents a weak study design. Most 
people who are enrolled in programs during 
a low point in their lives will experience 
improvements, and it is only through a 
well-controlled study design that one could 
definitively attribute improvements to 
program involvement.”65 

	{ “An Overview of California’s Girls’ and 
CSEC Courts: Process Evaluation Report,” 
published by the Center for Families, 
Children & the Courts, reported on a focus 
group with diversion program graduates and 
included quotes from program participants 
in their research. The findings revealed 
that what participants found most useful 
about the program was the presence of 
compassionate and consistent adults who 
treated them as individuals rather than 
“defendants.” The study was limited by only 
including the perspective of successful 
graduates, potentially excluding participants 
who had negative experiences or may not 
have chosen or completed the program.66  
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Race, Gender, and  
Sexual Orientation

As we reviewed the social science literature 
on diversion programs, we wanted to prioritize 
research that surfaced the experiences of 
women, queer and trans people, and people 
of color. That task proved more difficult than 
we imagined. Most programs are designed to 
address specific “problems” (substance 
use, mental health, involvement in 
the sex trades, etc.) or general 
populations (unhoused 
people, veterans) rather 
than for gender-specific 
populations, and are 
routinely evaluated 
without regard to 
the race, gender, or 
sexual orientation 
of participants. The 
pervasive absence of 
nuanced demographic 
analysis of the impacts 
and effectiveness of diversion 
programs furthers the false narrative 
that diversion can take a “one-size-fits-all,” 
“problem”-based approach.

Moreover, even when researchers do provide 
identity-based demographics, they rarely 
explore how criminalization and power operate 
in the criminal punishment system along 
these axes of oppression. As researchers from 
the Sex Workers Project and Yale University 
concluded, “current evaluations and critiques 
of the “problem-solving” movement in criminal 
justice reform…do not fully capture all of the 
specific issues arising out of the regulation 
of gender and sexuality, including as they 
intersect with race.”67 Gathering and analyzing 
participant perspectives, with a focus on 
women and queer and trans people of color’s 
experiences of diversion programs, is essential 
to surfacing these often hidden forms of 

policing and gender-based state violence 
embedded in state-run diversion programs.

Independent and Community-
Based Research

In addition to examining the academic 
literature on diversion programs, we looked 
at studies conducted by community 

organizations related to diversion 
programs and specialized courts. 

We found that independent 
and community-based 

research was more 
likely to include the 

perspectives of diversion 
program participants 
and to evaluate the 
experiences of women, 
girls, and queer and 

trans people.

For instance, in 2014, 
the Red Umbrella Project, 

an organization led by and 
for people in the sex trades, 

published Criminal, Victim, or 
Worker? The effects of New York’s human 
trafficking intervention courts on adults 
charged with prostitution-related offenses. 
The report presents the findings of courtroom 
observations of 364 cases in the Brooklyn and 
Queens Human Trafficking Intervention Courts, 
which offer diversion in prostitution-related 
cases. Unlike nearly all academic research on 
diversion programs, this study a) was peer-
led (researchers were people with experience 
in the sex trades), and b) featured individual 
participant perspectives offered through a 
series of case studies included in the report. 

Researchers concluded that this widely 
promoted state-run diversion program had 
several limitations. From a process standpoint, 
the lack of interpretation services and of 
multilingual diversion programs prolonged 

Gathering and  
analyzing participant 

perspectives, with a focus on 
women and queer and trans 

people of color’s experiences of 
diversion programs, is essential 
to surfacing these often hidden 

forms of policing and  
gender-based state violence 

embedded in state-run  
diversion programs.
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system involvement for people accused of 
prostitution-related offenses who were most 
comfortable speaking in languages other than 
English, particularly for Mandarin-speaking 
defendants. This shortage of diversion 
programming for non-English speakers doubled 
the length of time individuals were forced 
to remain under the control of the criminal 
punishment system to complete the diversion 
requirements — thereby defeating the goal 
of reducing criminal court caseloads and 
engagement with the criminal punishment 
system. Similar service shortages and 
extensions of criminal punishment system 
involvement have been reported by trans 
people, given the shortage of trans-specific 
programming and programs that accept trans 
participants or welcome them in a manner that 
affirms their gender identity.

From a substantive perspective, although 
the program’s goals were to offer a “just and 
compassionate resolution of prostitution-
related cases,” the program operated based 
on a narrow, incomplete understanding of 
involvement in the sex trades, presuming that 
all involvement was induced by force, fraud, 
or coercion, resulted in trauma, and should 
immediately end. It, therefore, required all 
participants to attend counseling and exit the 
sex trades, often imposing orders to stay away 
from certain people or locations and requiring 
participants to avoid re-arrest. Successful 
completion of the program was measured 
simply in the number of sessions attended — 
not whether participants had benefited from 
the sessions, or whether anything had changed 
in terms of the material conditions that brought 
them into contact with the criminal punishment 
system.

The Red Umbrella Project researchers noted 
that “HTICs [Human Trafficking Intervention 
Courts] have put forth the idea that health 
and social services are a necessity for people 
arrested on prostitution-related offenses. 

However, is ‘success’ in engaging in social 
services, especially therapy, really measurable 
by program completion…?”68  By speaking with 
participants, researchers found that arrest, 
court involvement, and mandated participation 
in counseling did not result in a “just and 
compassionate” resolution to their cases, 
nor did it end violence against people in the 
sex trades (another motivating factor for the 
creation of the program), nor did it address the 
economic conditions and barriers to migration 
that drive exploitation across all industries, 
including the sex trades.69 At worst, program 
requirements actually impeded participants’ 
progress. One of the researchers and authors 
of the Red Umbrella report wrote: 

I didn’t need to be treated for sex work. That 
isn’t an illness ... the sessions ... hampered 
my ability to create a better environment for 
myself and my children so I wouldn’t have to 
rely on sex work. ... They didn’t give me what 
I needed, either ... suggesting that I just stop 
sex work and my life would be magically 
improved. ... Stopping sex work for me 
means not being able to make money. All the 
odds were stacked against me. Nobody was 
hiring an 18-year-old parent of three young 
children with a full college schedule.70 

Additionally, under the guise of benevolence 
and “helping” people participating in the 
HTIC, the presiding judge frequently engaged 
in racialized gender policing, ordering those 
appearing before her — who, given that they 
make up over 80% of people arrested for 
prostitution,71 are overwhelmingly Black, 
Latina, and Asian — to “cover up” to “show 
some respect” for themselves and the court. 
An individual interviewed by researchers from 
the Sex Workers Project and Yale University 
recounted that the judge in her case often 
commented on the clothes that program 
participants wore to court, saying, “The judge 
tells us, ‘you know, that is too tight’ or ‘maybe 
you could dress in something looser next time’ 
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and she will compare it to us being out on the 
streets [...] it makes you feel cheap, it makes 
you feel bad.”72  

Four years after the Criminal, Victim, or 
Worker? report, the Sex Workers Project and 
Yale researchers came to similar conclusions 
about HTICs as the Red Umbrella Project, based 
on “facilitated in-person, in-depth interviews 
with past program defendant/participants 
in several different locations,” in addition to 
in-depth interviews with program staff and 
service providers and site visits to observe 
programs in session.73 As one participant they 
spoke with put it,

Counseling isn’t gonna do shit. Let’s be real. 
Yeah, it helps with the emotional part but if 
you want a prostitute to get off the streets 
and away from her pimp, you gotta give 
her money. Or help her financially. Because 
right now that’s her only financial situation. 
That’s her only means of survival. If she 
feels like that is the only way she’s going to 
survive in this world, that’s all she is going 
to do. … Oh yeah, I can sit here and talk 
about my feelings and how I feel about the 
situation, but at the end of the day that’s 
not going to keep me warm at night, that’s 
not gonna put food in my belly, and that’s 
not gonna pay my child’s bills… This is the 
problem, they don’t give a fuck about all 
that. They just want you to go through a 
program so it seems like they are actually 
doing something. No, you’re not doing shit!74 

One of our listening session participants, 
Tamika Spellman, offered a similar perspective, 
highlighting that, “the number one obstacle 
for trans women that’s going to always come 
up for me is going to be housing. Second 
would be financial stability issues. Third is 
going to always be food insecurity. We don’t 
have it like that. If we don’t have family that’s 
supportive of us, we generally have to do 
what we have to do to survive. A lot of times 

these programs don’t have the wraparound 
services to make sure that we can thrive and 
not fall back into whatever activity it was that 
we were being diverted from.” Indeed, while 
service utilization may increase, one study 
found no impact of diversion programs on 
mental health symptoms or drug use, and the 
authors of a comprehensive literature review 
concluded that, “There is little evidence that 
the behavioral health of participants is likely to 
increase due to diversion without additional or 
more sustained services.”75 

Based on their review of research on diversion 
programs across the country, the Sex Workers 
Project and Yale researchers assert that court-
mandated diversion programs are unable to 
“reliably and efficaciously provide services 
that are of sufficient quality and quantity to 
meet defendants’ varied needs,” including 
“housing assistance, economic opportunities, 
immigration assistance, childcare support, 
and a range of health care services.”76 When 
it comes to HTICs, there are similar concerns 
that the demand on service providers to 
meet HTIC mandates “outstrips the ability of 
providers to provide timely, comprehensive, 
and high-quality services to defendant and 
non-defendant populations.”77 Additionally, 
they questioned whether the provision of these 
services through the criminal punishment 
system was appropriate or effective:

While the services offered via the HTICs 
(primarily counseling, case management, 
and referrals — regardless of need or 
readiness to engage) are desired by some 
defendants, the question remains whether 
making them contingent on involvement in 
the criminal justice system is appropriate 
in a health justice framework as well as 
effective in responding to the structural 
needs of defendants.

They noted that such an approach “is not only 
at odds with the professional ethics of service 
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professions that prioritize client autonomy 
and informed consent, but also enables an 
overreach of the courts as gatekeepers and 
managers of services.”78  

Urban Institute researchers, made up primarily 
of young people with experience in the sex 
trades, interviewed hundreds of queer and 
trans youth at risk of criminalization for 
prostitution-related offenses, and concluded 
that instead of an “arrest-referral model” 
that “effectively makes access to certain 
programs and services conditional on being 
arrested,” states should instead be focused on 
increasing “access to services by increasing 
appropriations for voluntary and low-threshold 
service programs that provide what youth 
engaged in survival sex have identified as their 
basic needs. Low-threshold programs make 
minimal demands on the client and provide 
counseling and other services only if requested. 
Crucial services, described in more detail in 
our earlier report Surviving the Streets of New 
York, include food security, supportive housing, 
lockers, showers, gender-affirming health care, 
living-wage employment options, assistance 
with Temporary Assistance for Needy Families 
and Social Security benefits, and legal services 
to address the consequences of conviction.”79  

Researchers at Yale and the Sex Workers 
Project similarly took as their “starting point 
a skepticism of criminal justice system 
involvement in the management and provision 
of social services, particularly when the 
communities forced into its gates … are deeply 
marginalized and disempowered by the same 
state touting its beneficence.”80 The Urban 
Institute researchers also noted that diversion 
program participants “report that court 
mandates interfere with treatment because 
the threat of reporting for noncompliance 
introduces an inappropriate influence in 
the therapeutic process and breaches 
confidentiality protocols.”81  

The absence of confidentiality for court-
mandated counseling can have profound 
consequences for people in diversion 
programs. For instance, one of our listening 
session participants was mandated to 
participate in an additional program for an 
additional 180 days based on information 
she shared with counselors in the context 
of a diversion program. She told us, “They 
trickbagged me because I’m very vocal and just 
open and honest and I’m just like, ‘Let me just 
tell them everything.’ Then my recommendation 
next after that was to go to a 180-day 
treatment facility.” While Charmaine described 
her experience with drug treatment and mental 
health care through the diversion program as 
positive overall — saying, “It was the most life-
changing experience that I’ve had in dealing 
with the judicial system. Even though it wasn’t 
on my own decision to go, I am glad that I didn’t 
have to go back to jail and that the alternative 
was there. … It did allow me to finally start 
addressing my mental health.” — she expressed 
concerns about informed consent and 
involuntary disclosure of information shared 
through mandated counseling.

Peer and community-based evaluations that 
take a multi-layered approach to diversion 
program participant experiences and 
perspectives, placing them within the broader 
socio-economic context of the criminal 
punishment system, thus illuminate a much 
more complex, nuanced, and informative 
picture of diversion programs than evaluations 
focused solely on recidivism data and simplistic 
qualitative assessments of program outcomes. 
The few studies that take this approach 
suggest refocusing our efforts to divert 
people from the criminal punishment system 
on ensuring access to housing, health care, 
income, and other supports and programs 
for targeted populations before, during, and 
beyond contact with the criminal punishment 
system rather than through it. 
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National Black Women’s Justice Institute — 
EMERGE Evaluation  

One example of this approach to diversion and evaluation is the California-based 
EMERGE program and the evaluation of the program conducted by the National Black 
Women’s Justice Institute (NBWJI).

NBWJI supported a local organization with 
the conceptualization and evaluation of 
EMERGE (Educating, Mentoring, Empowering, 
and Reaffirming our Girls for Excellence), 
a pilot educational program for Black 
girls and other girls of color in 
Alameda County, CA, aged 
16 to 18 years old. Program 
participants included both 
girls returning to school 
from youth detention 
and girls in foster care 
who were directly 
impacted by or at high 
risk of involvement in 
the criminal punishment 
system — in other words, it 
was both a diversion and a 
re-entry program. Black girls 
in both populations graduate 
from high school at much lower 
rates than their peers, in part because 
they are at high risk of being pushed out of 
and disengaging from school. The long-term 
impacts are significant, limiting students’ 
chances of graduating from high school, 
going on to college, securing employment, 
and establishing successful careers. One of 

the primary goals of the program was to repair 
the relationship with school for Black girls and 
other girls of color who have been involved in 
the youth criminal legal or foster care systems.

Through independent study, 
tailored instruction, 

mentoring and individual 
case management 

and life coaching, 
EMERGE program 
staff and partnering 
organizations in 
Alameda County 
worked to ensure 
that girls received 

gender-specific and 
culturally affirming youth 

development services to 
support their education and 

employment goals. While some 
participants were referred by the 

juvenile justice system, none were mandated to 
attend.

When evaluating the program, NBWJI 
researchers collected qualitative data 
consisting of observations of program 
activities and one-on-one interviews with 

EMERGE kept the 
experiences of Black 

girls and other girls of 
color at the center of 

both programming and 
evaluation.
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students and staff over a two-year period. 
Interviews revealed that: 

	{ Nearly every student interviewed described 
feeling accepted and understood by the 
EMERGE team. Students reported that they 
could express themselves without fear of 
judgment or consequences for honestly 
communicating how they felt. They also 
expressed feeling comfortable and relaxed 
at EMERGE because staff understood them 
and what they were going through, without 
requiring students to disclose all of the 
details of their lives.82  

	{ Students appreciated the program’s 
emphasis on self-determination, agency, 
and independence with respect to when, 
where, and how they learned, and being 
invited into some decision-making about 
the program, giving them some control 
over the environment and an opportunity 
to practice leadership skills. Students also 
appreciated opportunities to engage in 
restorative practices when harm occurred 
within the program environment, and to be 
heard when conflicts arose around program 
policies such as the dress code.

By operating outside the criminal punishment 
and family policing systems while reaching 
Black girls and other girls of color at risk of 
further involvement in both, and by surfacing 
and responding to their experiences of the 
program in the evaluation, EMERGE kept the 
experiences of Black girls and other girls of 
color at the center of both programming and 
evaluation.
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III. COMMUNITY-BASED  
     VS. STATE DIVERSION       
     PROGRAMS      

There is an important distinction to 
be made between state-run diversion 
programs and community-based 
initiatives focused on preventing 
contact with the criminal punishment 
system by directly meeting material 
needs and truly diverting people from 
the criminal punishment system without 
replicating its dynamics. Programs run 
by Black feminist organizations who were 
part of elaborating the 6Ds framework — like 
the National Black Women’s Justice Institute, 
Women With a Vision, the Solutions Not 
Punishment Collaborative, Women on the 
Rise, and the National Council for Incarcerated 
and Formerly Incarcerated Women and Girls 
— offer what, based on perspectives of Black 
women who have experienced or needed 
diversion, represents a more effective approach 
to diversion and preventing the harms of 
criminalization because they center the needs, 
visions, agency and self-determination of 
program participants.

For instance, Alana, a participant in Solutions 
Not Punishment Collaborative (SNaPCo)’s 
Taking Care of Our Own programming focused 
on meeting the needs of Black and trans people 
in Atlanta, was able to obtain housing through 
the program. During our listening session, 
Alana described SNaPCo’s program as,

very helpful quite frankly… I didn’t have 
anywhere else to go and they made sure 
that I had somewhere to go for a month 
to be able to get on my feet. I have to say 
that I’ve successfully been in the program 
for almost two months now. I’m currently 
moving into my apartment next week. It’s 
been a blessing to be able to have the help of 
someone else who you can rely on.

Because SNaPCo’s program is run by Black 
and trans people, participants don’t face the 
gender-based violence that often characterizes 
the programming and housing offered through 
conventional diversion programs, where, Alana 
described, “we ended up dealing with the issue 
of being misgendered, misplaced, and things to 
that effect.”

Housing programs offered through state-
run diversion programs also often have 
restrictive rules and don’t meet individual 
needs around what constitutes a safe and 
secure home. This can lead to conflict and 
result in program participants being deemed 
“non-compliant” and pushed out of housing. 
For instance, Joanna, one of our listening 
session participants, recounted: “They put 
me in some kind of a house and I had to share 
it with somebody. They didn’t clean up after 
themselves and I didn’t like that. I got myself in 
trouble and went back to jail before I came to 
Women on the Rise.” 
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Women on the Rise (WOTR) is another 
Atlanta-based organization founded and 
led by formerly incarcerated Black women. 
Through its 100 Women Rising program, a 
partnership with Grady Hospital and the 
county public health program, WOTR was 
able to provide secure and safe housing for 
Joanna. 100 Women Rising supports women 
with unmet mental health needs who use 
drugs — both primary drivers of criminalization 
of Black women, girls, and trans people. 
Women on the Rise staff ensure 
that participants have housing, 
support to meet immediate 
needs, obtain health care, 
and feel safe. Once on their 
feet, participants are 
warmly invited to join the 
organization — as staff 
member Tishana puts it, 
“I am your case manager 
for the year, but after that 
year, and even before that 
year if you’re able to, you 
can join the organization and 
you have a sister for life.” 

100 Women Rising doesn’t have state-
imposed limits on who can participate in their 
programming based on whether or not a person 
is facing a particular kind of charge (violent vs. 
non-violent) or whether it is their first offense. 
However, it does face other program limitations 
based on the requirements of its institutional 
partners. “Unfortunately,” Tishana said during 
one of our listening sessions, “if you don’t 
have something wrong with you, you are not 
getting help. If you don’t have a mental health 
diagnosis, if you don’t do drugs, if you’re not 
an alcoholic, there’s nothing for you, and that’s 
very sad.” In other words, sometimes, even 
if not imposed by the criminal punishment 
system, access to necessary supports is 
mediated by another set of institutions, and 
comes with another set of constraints — 
including obtaining a mental health diagnosis 

that may follow you for the rest of your life, like 
the fingerprints that kept Tishana from getting 
a job as a certified nursing assistant after 
going through a shoplifting diversion program 
— and a mandate that you then address the 
diagnosis in a particular way. 

Women With a Vision (WWAV), a 35-year-
old Black feminist harm reduction-based 
organization based in Louisiana, ran a diversion 
program they called Emerge (the court dubbed 

it the “Crossroads Program”) for 
people charged with prostitution, 

as documented in Fire Dreams: 
Making Black Feminist 

Liberation in the South. In 
the book, they recount 
how, unlike state-based 
diversion programs that 
implement mandatory 
drug testing and report 
participants for testing 

positive or require them 
to participate in anti-

prostitution programming, 
WWAV negotiated for complete 

control over programming and won 
a concession from the court — they are 

not required to report participants referred to 
them by police or the court if they use drugs or 
continue to be involved in the sex trade. 

Over 4 years, WWAV’s Emerge program served 
over 300 participants, with a 98% success 
rate. The program didn’t force participants 
to engage in counseling, groups, or any 
other programming. Instead, WWAV trusted 
participants to identify their own needs and 
then supported them in making their best 
efforts to meet them. The program kicked off 
with participants creating a “vision board” for 
themselves, and then working with program 
staff to make their visions for themselves a 
reality.  
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Sometimes this required creativity — when 
precariously housed Black women and trans 
people were not able to access housing unless 
they “proved” they were homeless, WWAV 
would allow them to camp in the organization’s 
backyard for a week so they could benefit 
from the city’s “Housing First” program. Where 
participants were undocumented and couldn’t 
access city housing at all, the organization 
partnered with a local day laborer organization 
to ensure that they could obtain housing in the 
community. Where participants’ primary work 
experience was in criminalized economies, they 
helped each other identify transferable skills 
without judgment or feeling like they had to 
leave any part of themselves behind to move 
forward.

In Black feminist tradition, WWAV’s Emerge 
program made space for Black women to come 
together, to create community, to share stories 
and experiences, and to build power together. 
It also engaged in Black feminist praxis of 
working to change the systemic conditions 
that contributed to the criminalization they 
were combating. For instance, WWAV met 
with residents in areas where participants 
were arrested for prostitution-related offenses 
to build support for the program and get 
neighbors to stop calling police. Instead, the 
organization, participants, and community 
members negotiated how to address each 
others’ concerns and keep each other safe.

For each of these programs, participants, 
rather than the priorities of the criminal 
punishment system, are at the center. To the 
extent that the community organizations that 
run them are connected to state institutions, 
they negotiate to eliminate barriers to 
participation, expand eligibility requirements, 
protect participants from surveillance and 
policing, and meet their needs on an individual, 
long-term basis. Staff offer consistent, flexible 
support through a harm reduction, non-
judgmental lens. 

As a result, community-based 
programs are more likely to support 
participants in avoiding contact with 
the criminal punishment system and 
exercising self-determination toward 
goals that they set rather than goals 
others set for them. 
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IV. RECOMMENDATIONS   
     FOR FURTHER RESEARCH    
     

Prioritize Participant 
Perspectives 

“I always wanted to talk about this.…  
I really appreciate being able to talk about 
my experience.” 

— CHARMAINE, LISTENING SESSION  
    PARTICIPANT

Current mainstream research and 
evaluation of diversion programs is 
characterized by near complete absence 
of program participants’ voices from 
the analysis. The literature is saturated 
with quantitative research focused almost 
exclusively on “recidivism” and cost reduction. 
In the limited number of qualitative studies 
conducted, researchers rely primarily on 
assessments by program staff, judges, law 
enforcement, and probation officers over 
participant perspectives. When participants 
are consulted about diversion programs, a very 
limited set of alternatives are explored: diversion 
programs, jail or prison, or nothing at all. 

In order to obtain a full picture of the impacts and 
efficacy of diversion programs in meeting their 
expressed goals of keeping people out of prisons, 
jails, and the clutches of the criminal punishment 
system, researchers and funders should prioritize 
data collection among criminalized people 
through participatory and community-based 

research, qualitative interviews, and listening 
sessions. This should include outreach to and 
information gathering from:

	{ Individuals who did not successfully 
complete or “graduate” from diversion 
programs;

	{ Individuals who were offered and declined 
diversion; and 

	{ Individuals facing similar charges who were 
not offered diversion options. 

The first question researchers seeking to 
evaluate diversion programs should ask 
themselves is: “What are the barriers to 
engaging participants of this program and 
how can we overcome them to ensure their 
perspectives guide this evaluation?”

Move Beyond Recidivism-Based 
Outcome Measures 

What and who defines what makes a diversion 
program “successful”? According to the 
current literature, one of the most important 
measures of success is simply whether 
participants are able to successfully avoid 
being rearrested on the same charge, benefiting 
the criminal punishment system through cost 
savings. From a methodological standpoint, 
researchers generally compare the outcomes 
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of participation in a court-ordered diversion 
program to those of traditional prosecutions. 

The same is true of evaluations that take 
participant perspectives into account. 
Generally speaking, studies compare 
mandated participation in diversion 
programming with experiences of 
incarceration. Alternatively, they compare 
experiences with services obtained through 
diversion programs with conditions under 
which participants have no access to 
supports or services at all. This sets up a 
dynamic in which the options for comparison 
are limited to one form of surveillance and 
control and another, or access to services 
through a program or no access at all. Within 
this framework, participants’ “expressions 
of individual appreciation, while individually 
compelling and notable, also obscure the 
structural context...Assessments that do not 
probe the context for service delivery in this 
way may fail to ask whether services being 
offered actually meet the structural and long-
term needs of the defendant/participants”83 
in a way that respects self-determination, 
agency, and the opportunity to meet their 
full potential in an accessible and sustainable 
way. They also obscure whether the same 
or better results could have been achieved 
without coercive engagement with the 
criminal punishment system.

Traditionally, diversion program outcomes are 
evaluated against program goals: reducing 
individual likelihood of police contact or re-
arrest, reducing overall arrests, criminal court 
case loads, and jail populations, reducing 
criminal punishment system costs, and, 
in some cases, improving outcomes for 
program participants. Our first premise is that 
participant perspectives and experiences must 
predominate in such assessments over criminal 
punishment system data and personnel.  

Beyond centering participant perspectives, 
evaluations must move beyond re-arrest, 
arrest, and criminal court case numbers, and 
criminal punishment system costs as measures 
of whether a program is successfully diverting 
individuals from further involvement with the 
criminal punishment systems. They must also 
move beyond comparing positive outcomes 
reported by participants compared to 
incarceration and/or the complete absence of 
services and support, and inquire more deeply 
into participants’ multi-faceted and subjective 
experiences of access to social services and 
supports mediated by the criminal punishment 
system. It is critical that conversations with 
diversion program participants explore what 
would have enabled them to avoid contact with 
police and the criminal punishment system 
— as well as foster, family regulation, and 
immigration detention systems — altogether.

In other words, in order to assess whether 
a program is truly meeting the overarching 
goals of diversion as envisioned in the 6Ds — 
preventing someone from coming into contact 
with the criminal punishment system — we 
need to assess whether programs are meeting 
material needs as defined by participants, 
without increasing (and ideally decreasing) 
contact or involvement with the criminal 
punishment system. For instance, does the 
program simply make quality housing, mental 
health care, drug treatment, counseling, 
education, and living wage income available 
to everyone on a voluntary, consensual, non-
coercive, accessible, long-term, sustainable 
basis without the necessity of contact with 
or further engagement with the criminal 
punishment system? Are participants avoiding 
criminalization through participation?

Taking this approach would also ensure that 
research and evaluation of diversion programs 
would surface the harms of criminalization, as 
well as of the increased reach of surveillance, 
policing, and punishment and the lengthened 
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engagement with the criminal punishment 
system that many diversion programs involve. 
This approach would also test the popular 
perceptions that the threat of punishment is 
necessary to motivate participants to make 
positive changes in their lives — or that any kind 
of change is necessary. 

Instead of approaching analysis of diversion 
programs by focusing on criminal punishment 
system priorities such as reduced recidivism, 
we would better understand the effectiveness 
of diversion from the criminal punishment 
systems if research and evaluation focused on:

	{ The needs and material conditions that 
contributed to program participants’ 
criminalization and contact with the 
criminal punishment system; 

	{ Whether diversion programs meet those 
needs and shift the conditions participants 
identified;

	{ Whether and how these needs and material 
conditions could be better and more widely 
met without arrest and diversion serving as 
the “gateway” to services;

	{ Whether diversion programs increase or 
reduce violence (including state violence) in 
the lives of participants;

	{ The impacts of eligibility requirements, 
program restrictions, and quality and 
availability of services; and

	{ Whether decriminalization would more 
effectively reduce the harms of the criminal 
punishment system. 

In other words, research and diversion program 
evaluation should focus on how participants 
would define a successful diversion 
intervention, through responses to questions 
such as: 

	{ What would have prevented you from 
coming into contact with the criminal 
punishment system?

	{ Did diversion change the things in your life 
that brought you into the criminal legal 
system in the first place?

	{ Did the program provide you with the 
support you needed for your safety and 
well-being?

	{ What were your goals going into the 
program? 

	Æ Were you able to achieve them? 

	Æ Did the program improve your overall 
quality of life? 

	z Did the program reduce the presence 
of violence and harm in your life? 

	z Did the program increase your 
opportunities to engage in life-giving 
activities?

	{ Could those goals have been achieved 
without a diversion program? How?

	{ How would you define success? 

	Æ How would your family, loved ones, and 
communities define success?

Starting from the perspective, 
experiences, and dreams of people 
targeted for criminalization is the 
most effective way to assess what 
is needed to ensure that they don’t 
come into contact with the criminal 
punishment system in the first 
place, or, failing that, are diverted 
from it at the earliest opportunity.
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V. RECOMMENDATIONS  
     FOR POLICYMAKERS       
     AND PROGRAMS      

“I’ve never been asked to evaluate [a 
diversion program] because they have a 
set structure that comes down from the 
government, ‘These are the classes you have 
to take,’ whether you need those classes 
or not. It’s no wavering from that. I think 
that’s totally unfair because I don’t have 
an anger problem, but I had to take anger 
management classes. I have a drug problem. 
They mandated me to do that but then, even 
in that, they didn’t teach you about the 
addiction of it, the disease part of it. I’ve 
never been asked to do an evaluation, but if 
I had been, they probably wouldn’t like my 
answers.” 

— VERONICA, LISTENING SESSION  
    PARTICIPANT

Diversion program participant perspectives 
and experiences serve as a rich source 
of information about effective diversion 
strategies and means of preventing contact 
with the criminal punishment system. As an 
initial matter, policy makers should prioritize 
resources to meet material needs such as 
health care, housing, and income supports, 
and to create low-threshold, harm reduction-
based, voluntary, quality, and widely accessible 
supports and services unmediated by the 
criminal punishment system. These programs 
should offer individualized, non-judgmental 

or non-coercive supports rooted in and 
accountable to participant needs and visions. 

The participant perspectives we distilled 
from existing research and our listening 
sessions offer the following guideposts for 
policymakers and programs working to reduce 
incarceration and the harms of criminalization:

	Æ Ensure accountability 
mechanisms that transparently 
and independently gather and act 
on participant perspectives and 
experiences. 

Mechanisms must be put in place to gather 
feedback from diversion participants using a 
multitude of accessible modalities that gather 
information focused on the questions identified 
in the previous section.

For instance, 100 Women on the Rise uses 
participant surveys to gather feedback on their 
experiences of the program. Melody, a program 
staff person, offered an example of how this 
approach allows for improvements in real time: 

Ms. Veronica was one of my first clients. She 
gave me a survey she completed and she 
was saying, “I don’t feel like I’m listened to.” 
That helped me to be able to say, “What am I 
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doing wrong?” She said, “I need a therapist.” 
I was like, “Thank you. That’s what I need 
because sometimes I’m running and 
trying to get through the whole script and 
everything I need to get done, and I need you 
to help bring me down to where I need to be, 
to how I can better serve you and help you.”

As Alana put it, programs need to be evaluated 
by and accountable to “the same person who’s 
actually going through the diversion program so 
they can see what improvements can be measured 
and what they possibly shouldn’t or should 
reevaluate so the success rate moves along.”

Charmaine, a Black trans woman, felt similarly:

We are the experts in dealing with what 
we are going through. We do differ from 
most other gender demographics and 
people really don’t know how to deal with 
us. … Give us the chance to also evaluate 
our experience and to learn. You put me in 
here, how did it work out for me? Me saying, 
okay, well, this is my experience, this is 
where you can always be different, this is 
what worked out, this is what was difficult, 
take this information and put it together. 
That’s not just for trans people, that’s for all 
demographics. Y’all collecting data so let 
me give you something about how it worked 
out for me, not based upon your opinion 
or your evaluation or what you came to or 
whatever you put in the algorithm that you 
decided — I am the actual human being, 
and this is my experience. Let me help you 
with talking about what helped or what you 
all could have did differently or better in 
dealing with me.

Michaelisa echoed Charmaine’s vision of 
diversion evaluation: “It should be the trans 
women who have successfully completed 
the program to go back, to reach back out to 
people doing the program now.” 

Imani emphasized that evaluations need to 
follow up with participants beyond the moment 
they complete the program: 

A lot of these programs think that they’re 
getting across a lot of people numbers-wise, 
but mentally, physically, and emotionally, 
you still have people that are relapsing, 
that are coming back homeless, that are 
still going through struggles. Maybe a 
person was good in that moment when 
they completed a program, but it’s still next 
week, next year, next month. You don’t know 
where that person is mentally.

This can be accomplished by following up with 
participants at regular intervals for a period of 
years, or setting longitudinal time frames for 
formal evaluation studies.

Imani also noted that it’s not enough to ask for 
participant perspectives, you have to act on them: 

A lot of times people don’t really read 
surveys or listen to the feedback of surveys 
or even reviews. I think that that will play a 
big factor in it because a lot of times what’s 
being said in surveys are very helpful, but 
it’s looked past like a grievance. Then you 
don’t get the bigger picture and the bigger 
understanding of what people are going 
through. My story with Women on the Rise, 
and I’m using them as an example because 
I’m in this program now, can be different 
from another person’s point of view of 
Women on the Rise. Being able to take 
everybody’s individual feedback and be able 
to build off of that can give you insight.

Sonia echoed these concerns and 
recommendations, saying, “There should be 
a panel of people who have been through the 
program, but really just making sure that there’s 
many ways to give feedback and that it’s going 
to be heard and listened to and acted on.”
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	Æ Prioritize access to services and 
supports before criminal legal system 
involvement.

“Make training and resources for supportive 
adults — teachers, community members, 
first responders — readily available to 
support young people experiencing violence 
and family drug use to connect the family 
to support. It is important that accessing 
these services not result in contact with any 
policing agency, including child protective 
services agencies. To be most effective, these 
trained individuals must view access to this 
program as a pre-diversion program in lieu 
of making an arrest, detaining someone, or 
making a referral to any state agency.” 

— MEMBER, NATIONAL COUNCIL 
   FOR INCARCERATED AND FORMERLY   
   INCARCERATED WOMEN AND GIRLS

	Æ Ensure that participants are provided 
with clear information about program 
offerings and requirements, and the 
opportunity for informed consent to 
participation.

“Be more clear about the expectations. Be 
clear about the full expectation. Don’t try to 
throw us a curveball.” 

— CHARMAINE, LISTENING SESSION  
    PARTICIPANT

“I think being transparent about your 
fingers being printed and how it can 
affect you when you’re trying to get 
into programs is important. I feel like a 
lot of these programs, they need to be 
transparent with the clients about what 
they’re actually going to receive and help 
them to understand the consequences of 
participating in the program.” 

— TISHANA, LISTENING SESSION  
    PARTICIPANT AND STAFF PERSON AT  
    WOMEN ON THE RISE DIVERSION  
    PROGRAM

	Æ Ensure voluntary participation.  

As noted by researchers from Yale and the 
Sex Workers Project, while some program 
participants appreciated structure, 
most participants described coercion as 
counterproductive, and harm reduction-
based, voluntary programs as welcoming and 
affirming.84 According to their research, “One 
of the most often-repeated emphases of almost 
all the defendants/participants interviewed 
was on the need for diversion programming to 
be truly voluntary, meaning that individuals 
must freely consent to enter and participate 
if social services are to have a significant 
impact.”85 

“Therapy has to be based on a relationship of 
trust. The confidentiality piece I think keeps 
a lot of people from wanting to go and also 
being mandated doesn’t really help. You 
have to want to talk to someone. You have to 
want to do therapy. Even when you’re doing 
therapy that you want to do, often we resist 
because we’ve learned how to survive and 
surviving means keeping it all in, keeping 
it tight, keeping it organized and so to be 
willing to do it, it’s not something you can be 
forced to do and I think that’s the same for 
rehab. You can’t be forced to do something. 
You have to be ready to come to it as Ms. 
Veronica was saying. The same is true for 
therapy, so this mandated business doesn’t 
work. It’s not the right way of making sure 
people have access to what they need, I think 
is what I’ve heard from people.”

 — LISTENING SESSION PARTICIPANT 
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	Æ Ensure consistent access to 
supportive, individualized, non-
judgmental care focused on building 
relationships and communities of care 
and support.

 “[The service provider] never changed. She 
was that one constant thing in my life. She 
never got an attitude. She never got mad 
that I didn’t come back. She was there. She 
was just as happy to see me a year later, 
knowing that I was still doing the same 
thing.” 86 

“Before I was in the program, I didn’t care 
if I died or not, you know. I was pretty much 
hopeless. But now I have someone working 
close with me. Taking baby steps. It’s a lot 
better.”87   

“When I was with [a diversion program 
connected to the state], I let them know 
that I didn’t have a phone and I wouldn’t 
be able to contact them, but I did let them 
know where I was located and where I was 
homeless. They didn’t follow up … but Ms. 
King [the 100 Women Rising worker], she 
came exactly where I was at, and she was 
there no matter where I was at. As long as 
she had a location, she knew where to find 
me and where to come get me. It was more 
of a follow-through thing.” 

— IMANI, LISTENING SESSION PARTICIPANT

“Women on the Rise has aided with 
that because I’ve got a lot of positive 
reinforcement and encouragement I haven’t 
even got from my own family members.…I 
didn’t have any clothes that fit, and thanks 
to Tishana, Women on the Rise, I was able 
to get some decent clothing. They gave me 
a MARTA card to get back and forth to work 
and go to appointments and interviews and 
took me grocery shopping. I didn’t have much 

food and [they] gave me a laptop so I can 
sign up for school. Nobody never gave me no 
tools like that to help me.” 

— NIKITA, LISTENING SESSION PARTICIPANT

“They tell you all this good stuff, and nobody 
follows up. When I was released, Melody 
called me. It really shocked me that they 
were true to their word. They helped me 
get a MARTA card, they gave me food. 
Now I’m dealing with someone else …. Her 
name is Shareel and she calls me at least 
twice a week. She comes out to my home 
on Wednesdays and visits me. It’s like we’re 
establishing a relationship. For me, I’ve never 
had any healthy relationships with women 
because, as I said, I’m a recovering addict, so 
it was either you get me or I hit you. It’s just a 
great thing to know that I have some healthy 
women that I could go to if I need some help.” 

— VERONICA, LISTENING SESSION  
    PARTICIPANT

	Æ Support participants in accessing the 
care and support they need and want.

Both research studies and listening session 
participants reported that they were often 
mandated to seek out and participate in 
services that didn’t exist or didn’t have 
capacity to serve them within time frames 
imposed by the court. Often, they didn’t have 
the resources, time or support (including 
childcare) to find or participate in programming 
required by diversion programs.

“They didn’t want to give me no counseling, 
but they told me to go out there and get the 
counseling myself, and I didn’t know where 
to look. They should’ve helped me get that 
stuff situated …” 

— JOANNA, LISTENING SESSION  
    PARTICIPANT
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	Æ Ensure access to safe, accessible, 
and affirming housing, without 
conditions.

“All of these [housing services offered 
through diversion program] are no-
nonsense, and have no tolerance for active 
addiction. In between court dates, you still 
have the same neighborhood, you still have 
the same people in your life. Just because 
the court wants me to stop doing it, that 
doesn’t mean everybody else is going to 
stop doing it. That was the hardest part 
because change is very difficult sometimes, 
especially when you go kicking and 
screaming. It was hard. I think that was the 
hard part for me.” 

— MICHAELISA, LISTENING SESSION  
    PARTICIPANT

“When they are offering a housing 
component, it is always a housing system 
that is based on people being sober. I know 
that was one thing that I always balked at 
because I’m a grown-up. Y’all need to let me 
be grown. Pushing me to abstinence was not 
working for me because I only had a problem 
with crack cocaine. I can successfully 
smoke marijuana and smoke weed without 
breaking out all over town doing ungodly 
things. Forcing me to quit everything to 
suit their needs didn’t work for me. I felt like 
there should also be housing supportive 
to people that still use. Even if they are in 
active addiction. They need to understand 
that everybody does not have an addiction 
or addictive behaviors.” 

— TAMIKA, LISTENING SESSION  
    PARTICIPANT

 

	Æ Move away from “one-size-fits all” 
approaches and toward resourcing 
community-based organizations to 
provide individualized, community-
based care.

“It really needs to be tailored to the 
individual. What I do like about our program is 
that everybody’s treatment plan is different. 
… Now, I will say that we do have the basics 
like making sure, of course, that you’re not 
unsheltered, making sure that you do have 
your medication. Those are the basics of 
it, but when it comes to the quality of life, 
what everybody else needs is different. ... 
Nikita may not have an issue with being 
unsheltered, but she may have anger and the 
anger may stem from when she dealt with 
her trauma. She may need a grief counselor, 
she may need to go to some meetings. Maybe 
she did try a grief meeting. Maybe that 
wasn’t a good meeting for her. Me, as her 
case manager, I am supposed to speak with 
her and ask her, ‘Okay, what is not working? 
What is working?’ so that she’s not angry and 
in a position where she is likely to be arrested 
again. … It needs to be fine-tailored. I would 
say where our organization, with what we’re 
doing, it is really tailored to the individual. It’s 
not just textbook.”

 — TISHANA, LISTENING SESSION  
     PARTICIPANT AND 100 WOMEN ON THE  
     RISE STAFF PERSON

	Æ Tackle root causes.

“Nobody tried to get to the root cause of 
why I did what I did. … People don’t just wake 
up one morning and say ‘I’m going to commit 
a crime, I’m going to murder somebody.’ 
There is a reason why people do what they 
do. Once you get to the why, it’s easy to 
work around the accountability.” 

— ANGELA, MEMBER, NATIONAL  
    COUNCIL FOR INCARCERATED AND  
    FORMERLY INCARCERATED WOMEN
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“What would have been helpful is to get down 
to the deep root on stealing, like ‘why are you 
stealing?’...I feel like it would have been nice 
to dig deep, especially being a young person, 
finding out why was that a thing for me. I 
think that that would have actually helped 
me. … I know there were shoplifting classes, 
and you got a certificate for completing 
it. I’m pretty sure it was talking about not 
stealing, like, why you don’t steal, but it was 
not at all about the deep root cause and 
why did you feel like you needed to. I was 
a troubled teen. I would have needed that 
therapy. It wasn’t that. It was just basically 
like the law on stealing, why you don’t steal, 
and then you receive a certificate at the end 
and that’s it. No follow-up.” 

— TISHANA, LISTENING SESSION  
    PARTICIPANT

“If I had been taught about the disease 
that I had, I would have been able to get 
to the root of my problem. When I would 
go to these diversion centers, you do six 
months and they let you out as long as you 
pay the probation fees. There was nothing 
implemented that could help me learn about 
the disease that I had, so I just continued 
to do the same thing. I really believe that  
people should be educated about the 
disease of addiction, instead of making 
the person feel that they’re a bad person or 
they’re doing bad things, it’s a disease and it 
has to be treated as such.” 

— VERONICA, LISTENING SESSION  
    PARTICIPANT

“At the time I needed somebody to talk to, 
because I was homeless, but I was surviving. 
… A lot of times I was getting locked up 
because I’m a fighter, so I was fighting for 
survival, not fighting just because I wanted 
to fight. Some days I was tired, I was 
exhausted, but it was either fight somebody 
off or have to be in a circumstance that I 

didn’t want to be in. … I was telling them, 
‘You can lock me up, but I’m still going 
to have to get out of jail, deal with the 
same thing, and I’m going to be back.’ … I 
needed somebody to talk to and I needed 
resources.”

— IMANI, LISTENING SESSION PARTICIPANT

“For me, it was my mother didn’t accept 
me as a homosexual woman and I started 
running away from home and got caught 
up in the street life. I had to understand 
why I would get angry so easily, help me 
understand why I was going through 
what I was going through, understand my 
emotions.” 

— J, MEMBER, NATIONAL COUNCIL  
   FOR INCARCERATED AND FORMERLY  
   INCARCERATED WOMEN

“One of the girls, she kept coming back for 
stealing. She did 16 months for stealing and 
got out in January and went right back in 
February for stealing. If she could say, ‘this 
is what I’m lacking in my household, help 
me with this so I don’t end up stealing again 
and go back to jail’. … This one lady, she got 
locked up because she stole some meat to 
feed her kids out of Walmart. She probably 
stole like maybe $15 worth of food and her 
bond is $300 and she’s been sitting months 
and can’t even pay it. That’s months that her 
kids are motherless because she just stole 
some damn chicken thighs and drummies to 
try to feed them.” 

— NIKITA, LISTENING SESSION PARTICIPANT

“I didn’t need prison, I needed help. … 
Trauma, domestic violence, children taken 
away … Violence between parents led to 
needing to take care of siblings through 
shoplifting. … I was broken.” 

 — MEMBER, NATIONAL COUNCIL  
    FOR INCARCERATED AND FORMERLY  
    INCARCERATED WOMEN
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“If they had looked into root causes of my 
theft instead of the criminalization … the 
immediate response was, let’s lock them 
up because they broke the law, not why did 
they break the law.” 

— DELORES, MEMBER, NATIONAL COUNCIL  
    FOR INCARCERATED AND FORMERLY  
    INCARCERATED WOMEN

“Instead of punishment, there should have 
been someone who believed us, cared  for 
us, and offered a safe place to talk about 
issues we were facing. We needed proper 
intervention when our behavior indicated 
we were suffering. As a community, we 
need to ensure that there is mental health 
support for families in crisis or going 
through divorce, separation, migration, 
sexual violence, and trauma.” 

— MEMBER, NATIONAL COUNCIL FOR  
    INCARCERATED AND FORMERLY  
    INCARCERATED WOMEN

	Æ Ensure access to programs that are 
specifically responsive to the needs 
of women, girls, and trans people.

“The state of Georgia, they don’t have 
resources for women. It is very scarce for 
women to be able to get the programs, 
for women to be able to get housing, for 
women to be able to get jobs. … It’s a lot of 
people that really want help and it’s not a 
lot of resources. A lot of homeless shelters 
have been shut down. A lot of places for 
the women were shut down first before the 
men. … It was no resources at the time when 
everything was happening to me.” 

— IMANI, LISTENING SESSION PARTICIPANT

	Æ Eliminate exclusions and other 
barriers to accessing diversion 
programs.

“Often these diversion programs are only 
available for non-violent offenses, and as 
someone who spent time on the street, I 
was like, ‘It’s 24 hours on the street before 
you have done something “violent” because 
you have to, like you say, defend yourself.’ A 
lot of those non-violent diversion programs 
aren’t useful for most of us — particularly, 
I think, for women and girls and trans folks 
because there’s more to defend ourselves 
from. Then we end up being excluded from 
those programs because we’re trying to 
survive — fighting to survive, like you say.” 

— LISTENING SESSION PARTICIPANT

	Æ Eliminate diversion program fees and 
other barriers. 

“At the time what I needed was someone 
to talk to. I was put in a program, like anger 
management program for 12 weeks, but 
it wasn’t free. I had to pay for it, I think it 
was like $65 a week. I wish that was free 
because actually that program, it was good 
… but I didn’t appreciate that I had to come 
out of pocket just being out jail having a 
hard time trying to get back on my feet.” 

— SHADAY, LISTENING SESSION  
    PARTICIPANT

“My clients, they have anger management 
that they have to pay for, so it’s always a 
fee. Anything with anger management, 
anything that’s a class that’s going to give 
you some type of certification or saying 
that you completed it, it’s not free. Even the 
parenting classes, if you need that, which is 
not free…” 

— TISHANA, LISTENING SESSION  
    PARTICIPANT AND 100 WOMEN RISING  
    CASE MANAGER

44 DIVERSION DERAILED



“They’re making you pay stuff you’re going 
to be back because where are you going 
to get the money? You’re going to end up 
having to do something that’s criminalized 
to get the money if you can’t get a job. I’m 
going to have to go do something to get 
that money that is going to maybe get me in 
more trouble, so it’s just a cycle, a washing 
machine that they have you in when they’re 
making you pay like that.” 

— LISTENING SESSION PARTICIPANT

	Æ Respect individual autonomy, self-
determination, agency, and dignity. 

Above all, centering the experiences of diversion 
program participants means designing 
programs to meet people where they are with 
love and not discipline, punishment, or stigma.

“I don’t like nobody talking to me like I’m a 
kid or something like that. I know I’m grown 
and I want to be talked to like I’m a grownup. 
… I have to have people around me that can 
talk to me for me being me.”

— JOANNA, LISTENING SESSION  
    PARTICIPANT

“A lot of times, people talk at you and 
don’t talk to you. I feel like, since I’ve been 
in Women on the Rise, literally everything 
I’ve been praying for as far as somebody 
seeing me for me and not my mental health 
diagnosis or not my criminal background, it 
means a lot.” 

— IMANI, LISTENING SESSION PARTICIPANT

“I think that people that’s actually going 
through whatever they’re going through 
should be the ones who actually has to 
evaluate [diversion programs] and say what is 
helpful for them, not the court deciding what 
is it that you’re needing or what they think that 
you need. I feel like you should be the one to 
be able to make that decision. You should be 

the one to say, ‘I feel like I need to go to anger 
management,’ or ‘I feel like I need to go to 
therapy, drug counseling, or whatever.’”

 — SHADAY, LISTENING SESSION  
    PARTICIPANT

	Æ Create Communities of Care.

“People are searching for a place of 
belonging.” 

— STACEY, MEMBER, NATIONAL COUNCIL  
    FOR INCARCERATED AND FORMERLY  
    INCARCERATED WOMEN AND GIRLS

As part of their Reimagining Communities 
campaign, members of the National Council 
for Incarcerated and Formerly Incarcerated 
Women and Girls are dreaming and building 
what it would take to create communities 
built around care, not criminalization. Such 
communities would include:

	{ Respite centers for pregnant people, 
parents, and children;

	{ Safe spaces in communities where 
people who experience harm can go 
without judgment, where they can trust 
that they will be believed and cared for, 
where they can seek restorative justice 
and accountability without punishment;

	{ Mentorship programs;

	{ Safe places in communities to talk 
about what is happening at home, and 
to build skills for navigating family 
conflict and intergenerational harm, 
supporting children, challenging and 
unlearning toxic masculinity, building 
healthy sexuality rooted in consent, and 
engaging in violence prevention;

	{ Truce and conflict mediation centers; 
and

	{ Healing, grief, and trauma support 
circles.  
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“So what I’m thinking in my head is a 
community-based organization that will 
respond to individuals that have been hurt in 
a community by a community member and 
going into these spaces with reconciliation, 
acknowledgement, and having to be 
confronted with it, that they’ve been an abuser. 
Some kind of restitution, some kind of dialogue. 
This is what happened, we believe the person, 
the child, we believe this person and this is 
what needs to be done. … It has to be more than 
just the confronting of the abuse. It has to be 
intervention for both parties.”

 — ROSLYN, MEMBER, NATIONAL COUNCIL  
    FOR INCARCERATED AND FORMERLY  
    INCARCERATED WOMEN AND GIRLS.

“We need housing that we can afford, not 
someone else’s definition of ‘affordable 
housing.’ We need safe, stable, accessible, 
quality housing. We want to have a seat at 
the negotiating table of these management 
and development companies that infiltrate 
our communities, so that we can remain 
in the communities and feel good and 
proud of them. We want spaces to provide 
community services and to reclaim 
our lands and property and reimagine 
spaces for healing, such as playgrounds, 
hydroponic vegetable gardens, centers for 
children and families with readily available 
resources, co-op and condo housing.” 

— MEMBER, NATIONAL COUNCIL FOR  
    INCARCERATED AND FORMERLY  
    INCARCERATED WOMEN AND GIRLS

 

Moving Toward  
Genuine Diversion

Within the 6Ds framework, the goals of 
diversion programs should be:

	{ To remove people from the criminal 
legal system at the earliest 
opportunity, ideally before police 
contact, violence, arrest, or charging, 
as well as the collateral consequences 
of arrest or charging, including 
deportation, institutionalization, 
violation of probation or parole, family 
surveillance and separation, and 
adverse impacts on employment, 
housing, education, and licensing.

	{ To avoid mandatory treatment, 
fees, fines, or community service, 
imposition of program views or 
values, whether they be faith-based, 
anti-prostitution, homophobic, 
transphobic, or otherwise oppressive, 
as well as increased surveillance and 
net-widening effects of diversion 
programs;

	{ To avoid deferred or harsher 
criminalization should participants 
be unable to complete diversion 
programs;

	{ To identify and meet participant needs 
and transform the conditions driving 
people into contact with the criminal 
legal system; and

	{ To promote harm reduction, agency, 
self-determination, leadership 
development, economic sustainability, 
and communities of care.
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It is important to avoid:

1.	 Increasing the power of police and 
prosecutors, including by:

	Æ Situating power to divert in the hands of 
police and prosecutors, providing them 
with more discretion and power to surveil, 
control, discriminate against, and exclude 
people from programs, or to engage in 
extortion in exchange of referral to a 
diversion program;

	Æ Widening the reach of policing and 
punishing institutions under the guise 
of offering “help” even when there is 
no legal basis for criminal legal action 
(net widening), thereby contributing to 
increased punishment and control of 
criminalized populations; and

	Æ Enhancing legitimacy and increasing 
funding to police, prosecutors, courts, and 
other systems of policing and punishment.

2.	 Conscripting community programs to 
carceral systems, including by: 

	Æ Requiring social and community-based 
programs to carry out criminal punishment 
system mandates to surveil, police, and 
punish participants.

3.	  Setting diversion program participants up 
for failure and increased criminalization in 
the long term, including by:

	Æ Creating mandates that are impossible for 
people to meet such as immediate and full 
abstinence, program attendance during 
work or after-school hours, conflicting 
requirements, and failing to offer childcare, 
transportation, or other supports to 
participation;

	Æ Forcing people into programs they don’t 
need such as “anger management,” 
parenting classes, and drug treatment and 
counseling instead of directly addressing 
the individual conditions that contributed 
to contact with the criminal legal system; 

	Æ Failing to competently serve specific 
communities, including women, 
pregnant and parenting people, LGBTQ 
people, disabled people, migrants and 
undocumented people, non-English 
speaking, non-Christian, etc., increasing 
these communities’ exposure to 
criminalization and increased punishment; 

	Æ Failing to allocate sufficient resources to 
community-based programs to provide 
individualized, long-term care;

	Æ Excluding offenses responsible for a 
significant proportion of women and queer 
and trans people’s incarceration, including 
theft, fraud, assault, and other “violent” 
offenses; and

	Æ Transferring the cost of programs onto 
participants through fees, fines, and 
surcharges.

As we work toward genuine diversion from the 
criminal punishment system, it is also critical 
to keep all of the 6Ds in view, and to not allow 
a focus on diversion to eclipse our efforts to 
decriminalize and decarcerate, to divest from 
and dismantle systems of punishment, and 
to dream and enact transformative ways of 
preventing, interrupting, and healing from 
harm, conflict, and need.

“I need to make sure that people have a 
clear understanding that I’m not in favor 
of diversion programs. I honestly feel like 
they shouldn’t exist. For a lot of the low-level 
crimes that they are placing people in the 
diversion programs for, they may as well 
just stop arresting people for them. That is 
just my personal feeling about that. I am an 
abolitionist by heart, so I feel like a lot of the 
ways that the criminal justice system and 
the policing systems work should not exist.” 

— TAMIKA SPELLMAN, LISTENING SESSION  
    PARTICIPANT
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KEY QUESTIONS TO CONSIDER 
FOR STRATEGIES TO DIVERT 
PEOPLE AWAY FROM THE 
CRIMINAL PUNISHMENT SYSTEM

Does the strategy produce a positive material change in the lives 
of participants?

Does it (as a whole or in part) legitimize or expand criminalizing 
logics, institutions, or systems?

Does the strategy preserve the existing power relations of the 
system? Who makes the decisions about how the program will be 
implemented and the mandates enforced?

Does it benefit parts of the criminal punishment system,  
industries that profit from it, or elected officials who sustain it?

Does it create division between “deserving” and “undeserving” 
people? Does it leave out especially marginalized groups 
(people with criminal records, parents, women, queer, trans, or 
undocumented people, etc.)? 

?

?

?

?

?

That, to me, is what diversion should be. It should be something that 
we’re being diverted to rather than just something we’re being diverted 
from. You have to have something on the other side that we should be 
looking for as the reward for our effort. That’s not what happens all the 
time. There’s nothing on the other side of this diversion. What am I being 
diverted to? That’s what ‘divert’ is, to be diverted from, to something.

— TAMIKA, LISTENING SESSION PARTICIPANT
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CONCLUSION

Taking a Black feminist approach to 
diversion points us toward creating 
supportive rather than punitive 
environments in communities 
and institutions, meeting individual 
needs without the necessity of 
contact with the criminal punishment 
system, and ensuring that program 
participants have opportunities to 
express themselves, shape diversion 
programming, and exercise agency 
and self-determination in identifying 
and achieving their goals. 
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